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BEFORETHENATIONALGREENTRIBUNAL,WESTERN

ZONEBENCH,PUNE

APPLICATIONNO.43OF2023
•

SagarKantilalDevie,
Agedabout36years,Occupation:Advocate,

-Mulund(East),Mumbai-400081.

VERSUS

&TheStateofMaharashtra&Others.

...Applicant

...Respondents

AFFIDAVIT-IN-REPLYONBEHALFOFRESPONDENTNO.
22,FILEDBYROHIDASPATILPRATISHTHAN(PUBLIC
TRUST),THEOCCUPIEROFTHESUBJECTSTRUCTURE,
THROUGHITSPRESIDENT

aI,KailashPatil,thePresidentofRohidasPatilPratishthan,apublic
charitabletrustdulyregisteredundertheMaharashtraPublicTrusts

Act,1950andalsoregisteredasasocietyundertheSocieties
RegistrationAct,1860,havingitsofficeatMulund(East),Mumbai,

agedabout63years,Occupation:SocialWork,doherebysolemnly

m d e n h s :affirmandstateonoathasunder:

thePresidentofRohidasPatilPratishthan("the
Pratishthan"/"theTrust")andIamdulyauthorisedbythe

aBoardofTrusteesofthePratishthan,byaresolutionduly
opassedinthatbehalf,toaffirmandfilethepresentAffidavit-in-

Replyonitsbehalf.Iamfullyconversantwiththefactsand
circumstancesofthepresentmatter,bothfromtherecords
maintainedbythePratishthanintheordinarycourseandfrom

.
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mypersonalknowledgeinthedischargeofmyduties.Iam,
therefore,competenttodeposetothefactsstatedherein.

Attheveryoutset,thecontestingRespondentsubmitsthatthe

aoccupierofthesubjectstructureisRohidasPatilPratishthan,a

publiccharitabletrust,whichisarrayedintheApplicationas

RespondentNo.22.TheserviceoftheApplicationhasbeen

effecteduponRohidasPatilPratishthanastheoccupierofthe

subjectstructure.Beingtheentityactuallyinoccupationand

actuallyaffectedbythereliefsprayedfor,RohidasPatil
Pratishthan(RespondentNo.22),throughitsPresident,Shri

KailashPatil(dulyauthorisedbytheTrust),filesthepresent

Affidavit-in-Reply.

3.Attheoutset,thecontestingRespondentdenieseachandevery

allegation,averment,contention,submissionandstatement

containedintheApplicationthatiscontrarytoorinconsistent

withwhatisstatedhereinbelow,saveandexceptwhatis
expresslyandspecificallyadmitted.NothingintheApplication

shallbedeemedtohavebeenadmittedbythecontesting

Respondentmerelyforwantofaspecifictraverse,andthe
contestingRespondentputstheApplicanttothestrictproofof

• • everyallegationmadebyhim.

4.ThecontestingRespondentsubmitsthattheApplicationis

misconceived,untenableandanabuseoftheprocessoflaw.

TheApplicationdeservestobedismissedatthethreshold,with

exemplarycosts,forthereasonssetoutundertheheading
"PreliminaryObjections" below,whichthecontesting
Respondentpraysbetreatedaspartandparceloftheprayerfor

dismissal.Withoutprejudicetothesaidpreliminaryobjections,

thecontestingRespondentdealswiththeApplicationparagraph

byparagraphonmeritsthereafter.
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I.PRELIMINARYOBJECTIONS
A.NoneoftheprayersfallswithinthejurisdictionofthisHon'ble
TribunalundertheNationalGreenTribunalAct,2010.

aThejurisdictionofthisHon'bleTribunalisacreatureofstatute.

UnderSections14and15oftheNationalGreenTribunalAct,

2010,theTribunalcanentertainonlythosedisputeswhichraise

aa"substantialquestionrelatingtoenvironment"arisingoutof

theimplementationoftheenactmentsspecifiedinScheduleIto

AtheAct.AbarereadingoftheprayersintheApplicationshows

thattheApplicantseeks

anorderdirectingtheDistrictMagistrate,theCollectorandthe

MunicipalCorporationofGreaterMumbaito"takeoverthe
area"byremovingstructuresandpersons;

(b)anorderthattheareabetakenoverandmaintainedasperthe
permitteduser;and

(c) anorderforcriminalprosecutionoftheso-calledoffenders.

Notoneoftheseprayersraisesanysubstantialquestionrelating

toenvironment,nordoesanyofthemariseoutofanyenactment

sainScheduleI.Insubstance,theApplicationisacomplaintabout

aallegedunauthorisedconstructiononaplotreservedasopen

space.Thatisatown-planninggrievancegovernedbythe

MaharashtraRegionalandTownPlanningAct,1966,the
MumbaiMunicipalCorporationAct,1888and ethe
DevelopmentControlandPromotionRegulations,2034,none

ofwhichfindsaplaceinScheduleItotheNGTAct. . .

aTheApplicanthasnotproducedashredofevidence,noexpert

report,noair,waterorsoilanalysis,nomeasurementofany
pollutant,nostudyofanyecologicalimpact,todemonstratethat

thestructuresinquestionhavecaused,arecausing,orarelikely

.Ady.
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tocauseanyharmtotheenvironmentwhatsoever.The
Applicationproceedsonthebald,sweepingandunsupported

assertionthat"useofopenareaforanyconstructiondoes

••
aadverselyaffecttheenvironment."Suchavagueandconclusory

statement,unsupportedbyanymaterial,cannotclothethis

aHon'bleTribunalwithjurisdiction.Agrievanceabouta
buildingstandingonareservedplot,absentproofofan

senvironmentalconsequence,isnotanenvironmentaldispute.It

issettledthattheburdenliesonthepersoninvokingthe
aTribunal'sjurisdictiontopleadandproveasubstantialquestion

relatingtoenvironment,andtheApplicanthaswhollyfailedto

dischargethatburden.

B.TheverysamesubjectmatterispendingbeforetheHon'ble
BombayHighCourt,theApplicationamountstoparallel

d e fadjudicationandabuseofprocess.

.7. TheApplicationisliabletobedismissedinlimineontheshort

groundthattheidenticalsubjectmatter,inrespectofthe
identicalplot,seekingidenticalrelief,isalreadypendingbefore

theHon'bleBombayHighCourt.Theplotinquestion,bearing

CTSNo.1320/Cand1320(pt),VillageMulund,TalukaKurla,

andtheverystructuresstandingthereon,arethesubjectofWrit

&PetitionNo.1650of2017,AnkurPatils/oPrabhakarPatil&

&Anr.v.MunicipalCorporationofGreaterMumbai&Ors.,
pendingbeforetheHon'bleBombayHighCourt.Byorder
dated18thJanuary2018,theHon'bleHighCourt(Coram:A.S.

Okaand'R.N.Deshmukh,JJ.)hasalreadydirectedthe

r f e l n fDesignatedOfficeroftheMunicipalCorporationofGreater
MumbaitovisittheverysameplotbearingCTSNo.1320at

VillageMulund,TalukaKurla,toinspectthestructures,andto

initiateappropriateactioninaccordancewithlawinrespectof

Athestructuresfoundtobeillegal.Atruecopyofthesaidorder

18431954
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oftheHon'bleBombayHighCourtdated18thJanuary2018is

annexedheretoandmarkedasExhibitR-9.Thesaid
proceedingsarebeingconducted,periodicallymonitored,and

complianceaffidavitsarebeingcalledforbytheHon'bleHigh

.Court.

ThepresentApplicantisfullyawareofthesaidpending
proceedingsbeforetheHon'bleHighCourt.TheApplicanthas

himselfannexedtohisApplication,ashisownExhibit"H"and

Exhibit"H-1",theaffidavitoftheCollector,MumbaiSuburban

DistrictfiledinWritPetitionNo.1650of2022/2017andthe

orderoftheHon'bleBombayHighCourtdated18thJanuary

2018passedtherein.HavinghimselfplacedtheHighCourt

proceedingsontherecordofthisHon'bleTribunal,the
Applicantcannotfeignignoranceofthem.Despitethat
knowledge,theApplicanthaschosentoapproachthisHon'ble

Tribunalseekingtheself-samereliefofremovaloftheself-
samestructuresfromtheself-sameplot.Thisisnothingbutan

aattempttoprocure,fromasecondforum,areliefwhichis

alreadyundertheseizinandactivemonitoringofthe

.constitutionalcourt.

aSuchconductisimpermissible.Itiswellsettledthatalitigant
cannotbepermittedtopursuethesamecauseforthesamerelief

simultaneouslybeforetwodifferentfora.Toallowthe
Applicationtoproceedwouldresultintheunseemlyspectacle

ofparalleladjudication,withtheattendantriskofconflicting

findingsanddirectionsonthelegalityoftheverysame
structures,onesetemanatingfromtheHon'bleHighCourtin

exerciseofitspowersunderArticles226and227ofthe
ConstitutionofIndia,andanotherfromthisHon'bleTribunal.

TheordersoftheHon'bleHighCourtarebindingonthis

S.N.BhangeKumbaiMatarashta!

Expir:Dt.
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Hon'bleTribunal,anditwouldbewhollyinappropriateforthe

Tribunaltoembarkuponanenquiryintoamatteralready
engagingtheHighCourt.ThefilingofthepresentApplication,

intheteethofthependingwritpetition,isplainlyanabuseof

theprocessoflawandanarm-twistingtactic.Onthisground

alonetheApplicationdeservestobethrownoutwithcosts.

C.Demolitionisadiscretionary,executiveandadministrative
afunctionofthePlanningAuthority;itcannotbecommandedbya

t r a l .writoraTribunaldirection.
.10. Evenassuming,withoutadmitting,thatanystructureontheplot

sisunauthorised,thedecisionwhetherornottodemolishitisan

administrativeandexecutivefunctionreservedbystatutetothe

/PlanningAuthority/theMunicipalCorporation,tobeexercised

initsdiscretionafterdueprocess.ItisnotfortheApplicantto

adictate,norforanycourtortribunaltodirect,thataparticular

structuremustbedemolished.TheHon'bleSupremeCourthas

authoritativelysettledthisquestioninMuniSuvrat-SwamiJain

8S.M.P.Sanghv.ArunNathuramGaikwad&Ors.,(2006)8

SCC590.TheHon'bleSupremeCourtheldthatthepowerto

e rorderdemolitionofanallegedunauthorisedstructure(under

Section351oftheMumbaiMunicipalCorporationAct,1888)

isexercisableonlybytheMunicipalCommissioner,who,after

aissuingashow-causenoticeandexaminingthecauseshown.

hasthediscretiontoorderornottoorderdemolition.TheCourt

heldintermsthateventheHighCourt,inexerciseofitswrit

ajurisdictionunderArticles226and227,cannotimpede,bya

mandatory,order,theexerciseofthatdiscretion,andcannot

itselfdirectdemolition.TheCourtheldthattheword"may"in

therelevantprovisionleavesittotheCommissioner's
discretionwhetherornottodemolish,andthatthecourtcannot

substituteitsdiscretionforthatofthestatutoryauthorityor

18451956



acommandtheauthoritytoexerciseitsdiscretioninaparticular

manner.Acopyofthesaidjudgmentisannexedheretoand

markedasExhibitR-10.

11.TheprinciplelaiddowninMuniSuvrat(supra)issquarely
applicable.IftheHon'bleHighCourt,exercisingtheplenary

writjurisdictionunderArticle226oftheConstitution,cannot

directdemolitionandcannotsubstituteitsowndiscretionfor

athatofthePlanningAuthority,thenthisHon'bleTribunal,a

creatureofstatutewithalimitedjurisdictionconfinedto
environmentaldisputes,cancertainlyissuenosuchdirection.

ThereliefsprayedforbytheApplicant,directingtheauthorities

to"takeoverthearea"andremovethestructures,areprecisely

thekindofmandatorydirectionsthattheHon'bleSupreme

Courthasheldtobeimpermissible.

12.Further,itiswellsettledthatthemeredeparturefroma
sanctionedplan,ortheputtingupofaconstructionwithout

priorsanction,doesnotipsofactoandinevitablyjustify
demolition.TheHon'bleSupremeCourt,bothinMuniSuvrat

(supra)andinthedecisionsapprovedtherein,includingSyed

MuzaffarAliv.MunicipalCorporationofDelhi,1995Supp(4)

SCC426,hasheldthattherearecasesofunauthorised
constructionwhichareamenabletocompoundingand
regularisation,andotherswhicharenot,andthatitisforthe

PlanningAuthoritytoconsider,attheappropriatetimeand

ahavingregardtothenatureofthetransgression,whethera
structuremaybecompoundedorregularisedratherthan

demolished.Demolitionistheextremestep,reservedforcases

ofgraveandseriousbreach;itisneitherautomaticnor
mandatory.Thediscretiontocompoundortoregularisevests

inthePlanningAuthorityandnotintheApplicant;thisHon'ble

2
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Tribunal,oranycourt.Inthepresentcase,assetoutinSection

IIbelow,thequestionofdemolitiondoesnotevenarise,
abecausethesubjectstructurewaserectedbyapublicauthority

thatrequirednodevelopmentpermissionunderSection44of

theMaharashtraRegionalandTownPlanningAct,1966,andis

e t d t .thereforenotunauthorisedatall.

II.THESUBJECTSTRUCTUREISNOTUNAUTHORISED

EXEMPTFROMDEVELOPMENTPERMISSIONUNDER
SECTION44OFTHEMRTPACT,1966
13.Withoutprejudicetothepreliminaryobjections,thecontesting

Respondentsubmitsthatthestructurewithwhichitis
aconcernediswhollylawful,wasraisedforapublicpurpose,and

isexpresslyprotectedbytheplanningregime.ThePratishthan

aisapubliccharitabletrust,registeredundertheMaharashtra

PublicTrustsAct,1950withtheOfficeoftheCharity
Commissioner,GreaterBombayRegion,videRegistrationNo.

aF-55603,andisalsoregisteredasasocietyundertheSocieties

ARegistrationAct,1860.AcopyofthePublicTrustRegistration

CertificateofthePratishthandated15thJuly2004isannexed

heretoandmarkedasExhibitR-1,acopyoftheSociety
RegistrationCertificateofthePratishthanisannexedheretoand

markedasExhibitR-2,andthePermanentAccountNumber

(PAN)CardofthePratishthan(PANAAATL9931F)is
o tannexedheretoandmarkedasExhibitR-3.ThePratishthanis

inlawfuloccupationofthesubjectstructure,whichisprovided

withameteredandauthorisedelectricityconnectioninthe

nameofthePresident,LateRohidasPatilP.S.V.Kendra,atthe

premisesneartheFireBrigade,'Mulund(East),Mumbai
400081;theelectricitybillinrespectofthesaidpremisesis

annexedheretoandmarkedasExhibitR-4.Thestructurein
questionwasnotputupforanyprivategainorpersonalbenefit

18471958



aofanyindividual.Itwasconstructedforagenuinepublic
purpose,forthebenefitoftheresidentsofthelocality,inthe

anatureofapublicamenity.

14.Crucially,thesubjectstructurewaserectedbyandatthe
ainstanceofpublicauthorities,outofpublicmoney,forapublic

apurpose.Thestructure,beingaSamajKalyanKendra(social

welfarecentre/communityhall),wasconstructedoutofthe

developmentfundofthelocalelectedrepresentative(the

MemberoftheLegislativeAssembly),thatis,publicfunds
placedatthedisposaloftheelectedrepresentativeforcivic

amenitiesundertheLocalAreaDevelopmentProgramme,the

utilisationofwhichwasdulysanctionedbytheCollector,
MumbaiSuburbanDistrict,throughtheDistrictPlanning

Committee,anauthorityoftheStateGovernment.Bythe
RevisedAdministrativeApprovalOrderdated7thJune2010,

atheCollector/DistrictPlänningCommitteesarctionedasum

ofRs.7,00,000fortheconstructionofthesaidsocialwelfare

centreoppositetheFireBrigadeatCTSNo.1320;Village
Mulund,outofthesaiddevelopmentfund.Thestructurewas

thenactuallycötistructedthroughtheMaharashtraHousingand

aAteäDevelopmentAuthority(MHADA),astatutorypublic

authorityandAreaDevelopmentAuthorityconstitutedunder

theMaharashtraHousingandAreaDevelopmentAct,1976,

whichexecutedthework.TheCollector,MumbaiSuburban

Districthas,byhisordersandreportsincludingthosedated26th

December2008,7thJune2010and2ndDecember2010,

expresslygrantedapprovalandNoObjectiontopublic
representativesandtopublic-purposebodiestoconstruct
amenitiessuchasacommunityhall,drinkingwaterfoint,
libraryandthelikeonthesäidplot;andhasreportedthatthe

ssaidplotisfreefromencröachment.TruecopiesoftheRevised

.Ade.. .S.N.Ohange

*
MumbaiMaharashtia)*
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AdministrativeApprovalOrderoftheCollectordated7thJune

2010andtheCollector'sReportdated2ndDecember2010are

d d t tannexedheretoandmarkedasExhibitR-6andExhibitR-7

respectively,andacopyoftheearlierletterdated26th
o d t .December2008isannexedheretoandmarkedasExhibitR-5.

eThe constructionwas, therefore, t anota
•

e•clandestine
a aencroachmentbyaland-grabber,butapubliclyfundedamenity,

• .•.. builtoutoftheelectedrepresentative'sdevelopmentfundwith
thesanctionoftheCollectorandexecutedthroughMHADA,in

theordinarycourseofcivicdevelopment.

15.Thissinglefactis,withrespect,decisiveoftheentire
Application.TheApplicant'scaserestswhollyonthepremise

thatthesubjectstructureis"unauthorised"because,onhiscase,

itwasputupwithoutthepriorpermissionofthePlanning
Authority.Thatpremiseislegallyuntenable,becausethelaw

adoesnotrequireapublicauthoritytoobtainsuchpermission.

Section44oftheMaharashtraRegionalandTownPlanning

Act,1966(theverystatuteunderwhichtheplotisreserved)

provides,insub-section(1),that"anypersonnotbeingCentral

orStateGovernmentorlocalauthorityintendingtocarryout

anydevelopmentonanylandshallmakeanapplicationin

writingtothePlanningAuthorityforpermission."The
obligationtoapplyfordevelopmentpermissionis,bythe

expresswordsofthestatute,castonlyuponpersonsotherthan
theCentralorStateGovernmentoralocalauthority.The

... CentralGovernment,theStateGovernment,andalocal

authorityare,interms,excludedfromtherequirementof
obtainingdevelopmentpermissionundertheAct.

16.ThesameexemptionappearsinSection43oftheAct,which,

whilerestrictingdevelopmentofland,carvesout,byitsthird

18491960
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proviso,thatnopermissionshallbenecessaryforthecarrying

outofworksbyanyauthorityinexerciseofitspowersunder

anylawforthetimebeinginforce,andforthecarryingoutby

theCentralortheStateGovernmentoranylocalauthorityof
theworksthereindescribed.Readtogether,Sections43and44

a aoftheMRTPAct,1966establishaclearstatutoryscheme:a
publicauthorityactinginexerciseofitsstatutorypowersdoes

notrequiredevelopmentpermissionfrointhePlanning
Authority.Indeed,theprovisotoSection44(1)itselfrecognises

thespecialpositionoftheHousingandAreaDevelopment

dBoard
andthebodiesestablishedundertheMaharashtra

HousingandAreaDevelopmentAct,1976,ofwhichMHADA

Aistheapexauthority.AcopyoftherelevantextractofSections

43and44oftheMaharashtraRegionalandTownPlanningAct,

1966isannexedheretoandmarkedasExhibitR-11.

Applyingthesaidprovisionstothefacts:thesubjectstructure

waserectedbytheCollector(anofficeroftheState
Government)andMHADA(astatutorypublicauthority),

actinginexerciseoftheirrespectivestatutorypowersandout
ofpublicfunds.NeithertheStateGovernmentnorMHADA

wasrequired,underSection44oftheMRTPAct,1966,to
applyforortoobtainanydevelopmentpermissionfromthe

PlanningAuthorityinordertoerectthesubjectstructure.It

follows,asamatterofplainstatutoryconstruction,thatthe

subjectstructureisnotunauthorisedatall.Astructureraised

a
byapublicauthoritythatisstatutorilyexemptfromthevery
permissiotwhoseabsertcetheApplicantcomplainsofcannot,
bydefinition,bêBrandedan"unauthörisedconstruction."The

oundat onof heApp ca
t'scas
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18.Withoutprejudicetoandinadditiontotheforegoing,evenon

theApplicant'sownpremisethestructureisprotectedbythe

. e s e e s nplanningregime.TheApplicant'sentirecaserestsonthe
afurtherpremisethatnoconstructionwhatsoevercanstandona

plotreservedasRecreationGround(RG)oropenspace.That

premisetooislegallyerroneous.TheDevelopmentControland

PromotionRegulations,4 ) r r2034(DCPR-2034)forGreater
Mumbai,theveryplanningregimegoverningtheplot,

• .•.. expresslypermitlimitedconstructionwithinaRecreation
Ground/openspace.RegulationNo.27oftheDCPR-2034,

whichdealswithLayout/PlotRecreationalGround/Open
Spaces(LOS),expresslyprovides,atsub-regulation(1)(g)i),

mthatinanopenspaceof1000sq.mormoreinarea,structures

forpavilions,gymnasia,clubhouses,swimmingpoolsand

otherstructuresforthepurposeofsportsandrecreation
activitiesmaybepermitted,withbuilt-upareanotexceeding

15percentofthetotalrequiredopenspace(theplinthbeing

restrictedto10percentoftheareaoftheopenspace).Farfrom

prohibitingallconstruction,theplanningregulationinforce

expresslycontemplatesandsanctionstheutilisationofupto15

percentoftheopenspaceforamenitystructuresofexactlythe

kindinquestion.Thestructures,therefore,arenotperse
impermissible;theyfallwithinthefourcornersofwhatDCPR-

2034permits,andare,atthehighest,capableofregularisation

AbythePlanningAuthority.Acopyoftherelevantextractof
RegulationNo.27oftheDevelopmentControlandPromotion

Regulations,2034isannexedheretoandmarkedasExhibitR-
•

19.ThecumulativeeffectoftheforegoingisthatthePratishthan's

estructure

18511962



(a)
waserectedbyapublicauthority(theCollector/theState
GovernmentandMHADA)which,underSection44ofthe
MRTPAct,1966,requirednodevelopmentpermission,sothat

thestructureisnotunauthorisedatall;

(b) a
servesapublicpurposeandnotanyprivatebenefit;

wasconstructedoutoftheelectedrepresentative'sdevelopment

fundandexecutedthroughMHADA;

(d)
wasputupwiththesanctionoftheCollectorfortheutilisation
oftheelectedrepresentative'sdevelopmentfund,andwiththe

Collector'sapproval;

s e n(esitresaitofrealisationprocesaltedetinmotionme
bytheMCGM'scommunicationtotheCollector;and

N

INDIA

a
(f)isofanatureandwithinthelimitsexpresslypermittedby

Regulation27ofDCPR-2034.

Thereis,ontheApplicant'sownshowing,noenvironmental
harm,andthereisnowarrantforthedrasticreliefofdemolition

t .thatheseeks.

M.PARAWISEREPLYTOTHEAPPLICATION
20.WithreferencetothedescriptionofpartiesandtheSynopsisin

theApplication,thecontestingRespondentsaysthatthesame

a
isamatterofrecotdtotheextentitcorrectlydestribestheplot
andtheparties;andthetontestingRespondentdeniesevery

allegationthereinsuggestinglegalit;environmentalharmof

wrongdoingonitspait.ThecontestingRespondentreiterates

theprelihinaryobjectionssetoutabove:

WithreferencetotheSynopsissub-paragraphs(1)to(vii)ofthe

Application,thecontestingRespondentadmitsonlythatthe

plotbearsCTSNo:1320/C,1320(pt),VillageMulürd,Taluka

⽂
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Kurla,andisownedbytheGovernmentofMaharashtraand

acarriesanopenspace/RecreationGroundreservation,asa

matterofrecord.ThecontestingRespondentdeniesthatany
structureraisedbyorforitisanillegalencroachment,denies

thatanysuchstructurecausesanyharmtotheenvironment,and

deniesthatthestructuresmustnecessarilybedemolished.The

nconstitution fof gStanding eCommittee
n ) r e(EncroachmentPreventionCommittee)undertheGovernment

Resolutiondated15thDecember2004,andthedirectionsofthe

Hon'bleBombayHighCourtintheSuoMotuPublicInterest

1LitigationNo.1of2020dated26thFebruary2022,arematters

ofrecord;thecontestingRespondentsaysthatthosedirections,

evenontheirownterms,contemplateactiononlyagainstillegal

andunauthorisedstructures,afterdueprocess,andconferno

arightupontheApplicanttodemandthedemolitionofalawful,

publiclyfunded,publiclysanctionedamenitysuchasthe
Pratishthan'sstructure.

22.WithreferencetotheSynopsissub-paragraph(viii)andthe

• . relianceontheorderofthisHon'bleTribunalinM/s108,Super

&ComplexR.W.A.v.UttarPradeshPollutionControlBoard&
Ors.,thecontestingRespondentsaysthatthesaiddecisionis

whollydistinguishableonfactsandisofnoassistancetothe

Applicant.Thatdecisionturnedonitsownfactsandonthe
existenceofademonstratedenvironmentalimpact;inthe

presentcasetheApplicanthaspleadedandprovedno
environmentalimpactwhatsoever.Aprecedentcannotbe
appliedmechanicallydivorcedfromitsfacts.

23.WithreferencetotheSynopsissub-paragraph(ix)andtheList

ofDates,thecontestingRespondentsaysthatthecomplaints

andcorrespondenceoftheApplicantaremattersofrecord.The

18531964



contestingRespondentspecificallysaysthatthealleged

inactionoftheauthorities,ifany,isitselfthesubjectofthe
pendingWritPetitionNo.1650of2017beforetheHon'ble

h , e e d r sBombayHighCourt,wheretheDesignatedOfficerhasalready

beendirectedtotakeactioninaccordancewithlaw.The
Applicant'sremedy,ifany,liesinpursuingthatpendingwrit

petitionandnotinfilingaparallelproceedingbeforethis
e .Hon'bleTribunal.

24.Withreferencetoparagraphs1.1to1.3oftheFactsinBrief,the

t s y e ,contestingRespondentadmitsonlythedescription,ownership

aandreservationoftheplotasamatterofrecord,anddeniesthe

n t l s n e tsweepingallegationthatallstructuresontheplotare
"unauthorizedconstructions."ThecontestingRespondentputs

theApplicanttostrictproofoftheallegedillegalityofeach
structureandreiteratesthatthePratishthan'sstructure,having

a /beenerectedbyapublicauthority(theCollector/theState

GovernmentandMHADA)whichrequirednodevelopment

permissionunderSection44oftheMRTPAct,1966,isnot

unauthorisedatall,andisinanyeventlawful,forpublic
purpose,builtoutoftheelectedrepresentative'sdevelopment

fundwiththesanctionoftheCollectorandexecutedthrough

MHADA,andwithinthelimitspermittedbyRegulation27of

DCPR-2034.

5 W h eference oparagtapHt 1 4 6 1 12of heFaet
s nB et

he ontest ng espondentsays hat heseparag aphs ohcer
n

theNOCsgrantedbytheCollectortovarlouspublic
representat ves andbed es o th eons uet en o pub e
nten t ess eh a aco mun t

y a l a a k ngwaterpa nt

a a a(panpot);asocialwelfarecentre;aitbraryandagymnasium.

m g e s ; e yFarfromsuppoftingtheApplicant'scase;theseveryaverments

م١٥٢٩م
.

S.M.ChangeMumbaiMaharashtra

sReg.its

OVT.
14/11:202.

OFINDY
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demonstratethatthestructureswereraisedbyorattheinstance

ofpublicauthorities,withtheNOCoftheCollector,andfor

publicpurposes,andnotasprivateencroachments.The
contestingRespondentsaysthatsuchstructures,havingbeen

/erectedbytheStateGovernment/itsofficersandMHADA,did

e t n r n 4 fnotrequiredevelopmentpermissionunderSection44ofthe

MRTPAct,1966,andarethereforenotunauthorised.The
contestingRespondentfurthers ssaysthattheCollector's

d e t d e ecorrespondenceandtheaffidavitfiledbeforetheHon'ble
BombayHighCourtinWritPetitionNo.1650of2017.(the
Applicant'sownExhibit"H"),andtheorderoftheHon'ble

BombayHighCourtdated18thJanuary2018(theApplicant's

ownExhibit"H-1"),establishbeyonddoubtthatthelegalityof

thesestructuresispreciselythequestionalreadypendingbefore

theHon'bleHighCourt.Whetheranystructurewasraisedin

breachofthetermsoftheNOC,andwhatactionshouldfollow,

aremattersforthePlanningAuthorityandtheHon'bleHigh

Court,andnotforthisHon'bleTribunal.

26.Withreferencetoparagraphs1.13to1.21oftheFactsinBrief,

athecontestingRespondentsaysthatthereferencestoagarage,

toaretailclothbazaar(ChindiBazaar),andtothevarious
complaints,remindersandcorrespondenceoftheApplicant,do

notconcernthePratishthan'sstructureandare,inanyevent,

mattersofrecord.ThecontestingRespondentdeniesthatithas

carriedonanycommercialactivity,anddeniesthatitsstructure

isinanymannercomparabletothematterscomplainedof.The

contestingRespondentreiteratesthatallquestionsconcerning

thelegalityofstructuresonCTSNo.1320arependingbefore

theHon'bleHighCourt.

18551966



27.Withreferencetoparagraphs2.1.1to2.1.13undertheheading

"GroundsofObjection,"thecontestingRespondentsaysas

follows.Thegeneralisedstatementsabouturbanisation,the

shortageofopenspaceperthousandpersons,andthevalueof

openspacesaremattersofpolicyandrhetoric,unsupportedby

anyevidenceofenvironmentalharmcausedbythe
Pratishthan'sstructure.Theassertioninparagraph2.1.7that
"useofopenareaforahyconstructiondoesadverselyaffectthe

environment"isabate,unsupportedandlegallyuntenable

proposition;ifitwerecoifect,nopavilion,gymnasiumor
amenitystructurepermittedbyRegulation27ofD°CPR-2034

couldeverstand,whichisplainlynotthelaw.Thecontesting

RespondentdeniesthattheissuefallswithinSectionisofthe

NGTAct,andreiteratesthattheApplicanthasdemonstratedno

substantialquestionrelatingtoenvironment.Therelianceon

Citispacev.StateofMaharashtraandotherauthoritiesis
misplaced,thosedecisionsbeingdistinguishableonfactsand

concernedwiththewritjurisdictionoftheconstitutionalcourt,

notthelimitedstatutoryjurisdictionofthisHon'bleTribunal.

28.Withreferencetotheheading"Limitation"andtheApplicant's
declarationthattheApplicationiswithintime,thecontesting

RespondentdoesnotadmitthesameandputstheApplicantto

strictproof.ThecontestingRespondentsaysthatthestructures

complainedofhavestoodformanyyears,withtheknowledge

ooftheauthoritiesandpursuanttoNOCs,andtheApplicationis,

inanyevent,anafterthoughtdesignedtorunparalleltothe

pendingwritpetition.

29.Withreferencetotheprayers(A),(B),(C)and(D)ofthe
Application,thecontestingRespondentsaysthateachprayeris

sbeyondthejurisdictionofthisHon"bleTribunal,isincapableof

.Ady.
. . eS.N.Change

* /Munb
aiNiah

araeit
a

*
. . 5Reg.Ke.15375
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beinggranted,andisinanyeventalreadyengagingtheHon'ble

BombayHigh s ) d ) kCourt.Prayers(A)and(B)seekmandatory
directionsto"takeoverthearea"andtoremovestructures-

••
directionswhich,ontheauthorityofMuniSuvrat-SwamiJain

h . n m d , tS.M.P.Sanghv.ArunNathuramGaikwad(supra),cannotbe

issuedevenbytheHon'bleHighCourt,thedecisionto
demolishbeingadiscretionaryexecutivefunctionofthe

PlanningAuthority.Prayer(C),seekingcriminalprosecution,

y e e n f s e llieswhollyoutsidethejurisdictionofthisHon'bleTribunaland

is,inanyevent,thesubjectofthedirectionsalreadygivenby

theHon'bleHighCourt.Prayer(D),forad-interimrelief,is

consequentialandmustfailwiththerest.Eachoftheprayersis,

therefore,liabletoberejected.

30.ThecontestingRespondentsaysthattheApplicationhasbeen

filedwithanobliquemotive,andisamanifestabuseofthe

processoflaw.TheApplicant,withfullknowledgeofthe
pendingWritPetitionNo.1650of2017beforetheHon'ble

- aBombayHighCourt-afactestablishedbytheApplicant'sown

Exhibits"H"and"H-l"-hasdraggedthecontesting
aRespondentbeforethisHon'bleTribunalinrespectofalawful,
apubliclyfunded,publiclysanctionedamenity,withoutawhitof

evidenceofanyenvironmentalharm.Thefilingofthe
Applicationisanarm-twistingtacticandadevicetoobtain,

a afromasecondforum,acoerciveorderagainststructureswhose

legalityisalreadyundertheconsiderationoftheconstitutional

.court.

31.ThecontestingRespondentcravesleavetorefertoandrely

e s d , d o euponthedocumentsannexedhereto,andtoproducesuch
furtherdocumentsandmaterialasmaybenecessaryatthetime

1857
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ofthehearingofthepresentmatter.ThecontestingRespondent

alsocravesleavetoamend,addto,oralterthisAffidavit-ini-

Reply,withtheleaveofthisHon'bleTribunal,shouldit
becomenecessarytodoso.

32.Inthepremisesaforesaid,thecontestingRespondent,Rohidas

PatilPratishthan,mostrespectfullypraysthatthisHon'ble

Tribunalbepleasedto:

(a)dismissApplicationNo.43of2023initsentirety,with
exemplarycostspayabletothecontestingRespondent;

(b)holdanddeclarethattheApplicationraisesnosubstantial

questionrelatingtoenvironmentandisnotmaintainable

e l r s fbeforethisHon'bleTribunalunderSections14and15of

theNationalGreenTribunalAct,2010;

(c)holdanddeclarethatthesubjectmatteroftheApplication

isalreadypendingbeforetheHon'bleBombayHighCourt

inWritPetitionNo.1650of2017,andthattheApplication

amountstoanabuseoftheprocessoflawand
impermissibleparalleladjudication;

(d)holdanddeclarethatthesubjectstructure,havingbeen

aerectedbyapublicauthorityexemptfromdevelopment

permissionunderSection44oftheMaharashtraRegional

andTownPlanningAct,1966,isnotanunauthorised

d s t e oconstructionandisnotliabletodemolition;

)(e) rejecttheprayerforanyad-interimorinterimrelief
againstthecontestingRespondent;and

Isaythatthefactsstatedhereinabovearetruetomyown
knowledgeandnomaterialfactisconcealedherefrom.

y ,Solemnlyafformed,

*

.Adv.
. . eS.N.Change

heg35
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Date:06/08/2026

e r .AdvocateforRespondentNo.22
(throughPresidentof
RohidasPatilPratishthan-KailashPatil)
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VERIFICATION:
1,ShriKailashPatil,thePresidentofRohidasPatilPratishthan,the

deponentabovenamed,doherebysolemnlyaffirmandstatethat

1whateverisstatedintheforegoingparagraphs1to32istrueand

o e t f y e d m e s fcorrecttothebestofmyknowledgederivedfromtherecordsofthe

Pratishthan,andthatthecontentsthereofwhicharemattersoflegal

submissionIbelievetobetrueontheadviceofthePratishthan's
legaladvisors.Ihavenotsuppressedanymaterialfact.

Solemnlyaffirmed

atMumbaionthis ,2026.__dayof
0AJUN2076

YO
1
4)
น:
20
23

dum

Deponent
(ShriKailashPatil,President,RohidasPatilPratishhan)

Identified,explainedandinterpretedbyme,

%1628%170AndegLEStONDay

26202 並

AdvocateforthecontestingRespondentNo.22

Beforeme,

BEFUREMF

. i . gAav.ShivajiN.whanag
y t f aNotaryGovtOfIndia

. o 6 I SRego.No15376MUMBAI(MiS

, h , r e404-405,4thFloor,DavarHouse

, r l a .•37/199,NearCentralCameraBid.

M d , i -0J.MRoadFort,Mumbai-40000
Meb 8763325-35

NOTED&REGISTERED

3 1:006-10X31

5 1XE0CESI561ل
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BEFORETHENATIONALGREENTRIBUNAL,WESTERNZONE

BENCH,PUNE,ATPUNE

OriginalApplicationNo.43of2023(WZ)

/ E//SAGARKANTILALDEVRE

....APPLICANTsVersus
FSTATEOFMAHARASHTRA

H L &THROUGHPRINCIPALSECRETARY&ORS

....RESPONDENTS

Y T EMAYITPLEASETHEHON'BLETRIBUNAL:

I,Mr.KailashPatil,Age-63years,Occupation:Retired,havingaddressat,

l tGawanpada,RaghunathPatilHouse90FeetRoadMulund(East),Mumbai-

0 1 e n -400081doherebystateonsolemnaffirmationasunder:-

m e f . 2 hIamthepresidentofRespondentNo.22(Mr.KailashPatil)abovenamedand

r y s I
responsibleforday-to-dayadministrationofmytrust.Assuch,Ihavegone

h e f d s t
throughthememoofReplyanditsAnnexuresbeingfiledtoday.Ifindthatthe

econtentsthereinaretrueandcorrecttothebestofmyknowledgeandbeliefand

y t dwhichmaybetreatedaspartandparcelofthepresentaffidavit.

o e f y
WHATEVERSTATEDABOVEistrueandcorrecttothebestofmy

6
knowledgeandbelief.InwitnesswhereofIhavesignedhereunderat6thday

f 6ofJune2026

62071141
Tonext918913nđey.

guseighej1Br,ing

ARIA
" ด
"บอดบกพี

LNOTARIAL LARIAL

BeFUREMF
shange
. . g
lav.ShivajiN.Jhanag
y t f aNotaryGovtOfIndia

. e 6 I S
regd.Ne15376MUMBAI(MS
, h , r e
404-405,4thFicor,DavarHouse

, r l a .
37/193,NearCentralCameraBid.

N . , i -C
ONRoad.Fort,Mumbai-4000C

b 5Mob8788385-35

NOTED&REGISTERED
Jage.No17.r.No..1.

0&Orte.0&JUN,2079 n.cn

.Ma....
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LISTOFEXHIBITSANNEXEDTOTHEAFFIDAVIT-IN-
REPLY

ExhibitR-1

ExhibitR-2

ExhibitR-3

ExhibitR-4

ExhibitR-5

t 6ExhibitR-6

CopyofthePublicTrustRegistration
CertificateofRohidasPatilPratishthandated
15thJuly2004,issuedbytheOfficeofthe
CharityCommissioner,
Region(RegistrationNo.F-55603).

CopyoftheSocietyRegistrationCertificateof

RohidasPatilPratishthan,issuedbythe
RegistrarofSocieties,GreaterBombayRegion,

undertheSocietiesRegistrationAct,1860.

PermanentAccountNumber(PAN)Cardof
Rohidas l nPatilPratishthan
AAATL9931F).

Electricitybill(MSEDCL)forthemonthof
January2026inrespectofthepremisesofthe

Pratishthan,inthenameofthePresident,Late
RohidasPatilP.S.V.Kendra,Mulund(East),

Mumbai400081(establishingthelawful,
meteredandauthoriseduseofthestructure).

Letterdated26thDecember2008issuedbythe

Collector,Mumbai(Bandra),inrespectofthe

/saidplot/approval.

RevisedAdministrativeApprovalOrderdated
7thJune2010issuedbytheCollector,Mumbai

SuburbanDistrict/DistrictPlanning
Committee,sanctioningRs.7,00,000underthe
LocalAreaDevelopmentProgrammefor

f e l e e tconstructionofthesocialwelfarecentreatCTS
No.1320,VillageMulund.

ПОЗ ¥
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ExhibitR-7

• .

ExhibitR-8

ExhibitR-9

ExhibitR-10

ExhibitR-11

.

ExpiryBi.

ІлОЗ

4
4/01:2024

OFINE

Reportdated2ndDecember2010issuedbythe

Collector, nSuburban District,

regardingthecommunityhallconstruction
proposalatVillageMulund,SurveyNo.368/
CTSNo.1320,recordingthattheplotisfree
fromencroachment.

RelevantextractofRegulationNo.27ofthe
Development lControl dand nPromotion
Regulations,2034(DCPR-2034),permitting

utilisationofupto15percentoftherecreation

/ground/openspaceforamenitystructures.

CopyoftheorderoftheHon'bleBombayHigh
Courtdated18thJanuary2018inWritPetition

No.1650of2017(AnkurPatilv.Municipal

&CorporationofGreaterMumbai&Ors.)[also
onrecordastheApplicant'sExhibit"H-1"],
demonstratingthependencyoftheidentical
subjectmatterbeforetheHon'bleHighCourt.

CopyofthejudgmentoftheHon'bleSupreme

CourtinMuniSuvrat-SwamiJainS.M.P.
Sanghv.ArunNathuramGaikwad&Ors.,
(2006)8SCC590,relieduponbythe
contestingRespondent.

t f s 3 d 4 fRelevantextractofSections43and44ofthe
MaharashtraRegionalandTownPlanningAct,

1966,establishingthattheCentralorState
aGovernmentandalocalauthorityareexempt

fromtherequirementofobtainingdevelopment

permission.

18631974
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PART-IVREQUIREMENTOFSITEANDLAYOUT

DCER-2034
i)Thesubplot/plotsofanerstwhilecontiguouslandshallnotbepartofany
layoutearlierapprovedpriortocomingintoforceoftheseRegulations.

ii)Thesubplot/plotswhosepotentialproposedtobeutilizedontheother
subplot/plotsshallbecomedevoidofanypotentialandshallbehandedover
toMCGMandownershipofthesameshallbetransferredinthenameof
MCGMinP.R.Card,freeofcost,freeofencumbrances,asperthetermsand
conditionsspecifiedbyMunicipalCommissioner.

ili)Theareaofsubplot/plotswheretheentirepotentialisproposedtobe
utilizedshallnotbelessthan50%ofaggregateareaofallsubplot/plots
withouttakingintoaccounttheareaofexistingpublicroad.

iv)Thesubplot/plotssohandedovertoMCGMshallbeusedforpublic
purposeasmaybedecidedbyMunicipalCommissioner,MCGM.

v)TheOwner/Developershallnotbeentitledforanymonetary
compensationorTDRoftheplothandedovertoMCGM.

vi)Theminimumareaofthesubplot/plotsofanerstwhilecontiguous
, hand,ofwhichtheentirepotentialisproposedtobeutilizedonth
r bthersubplot/plotsofthesameerstwhilecontiguousland.shallb
.2000sq.mt.

27.Layout/PlotRecreationalGround/OpenSpaces(LOS)in
Layout/Plot

) :(1)LOSinresidentialandcommerciallayouts:

(a)Extent:Inanylayoutorsub-division/amalgamation/forthe
t aevelopmentofindividualplotswithsinglebuildinginaresidentia
d endcommercialzone,LOSshallbeprovidedasunde

)(i) 515percent
. .sq.m.

(ti) mAreafrom2501sq.mto10,000 20percent

a mAreaabove10,000sq.m 525percent

A8

TheseLOSshallbeexclusiveofareasofaccesses/internalroads/
existingamenityorreservations,DProadsandareasforroad-
wideningandshallasfaraspossiblebeprovidedinoneplace.

ror

t n 4DevelopmentPlan2034
Munic/palCorporationofGreaterMumbal
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DCPR-2034

-

PART-IVREQUIREMENTOFSITEANDLAYOUT•division/amalgamated/plotareaismorethan5000sg.m,LOSmay
beprovidedinmorethanoneplace,butatleastoneofsuchplaces
shallbenotlessthan1000sq.minsize.SuchLOSwillnotbe
necessaryinthecaseoflandusedforeducationalinstitutionswith

attachedindependentplaygrounds.

n f f o eIncaseofprovisionsofRegulationNo33theLOSshallbeas
stipulatedintherelevantregulationsifspecifiedseparately,orelse
theLOSasspecifiedaboveshallbeprovided.

ProvidedfurtherthattheprovisionsofLOSincaseofthe
redevelopment ono
33(5),33(7),33(8),,33(15)and33(20)(A)maybereduceddueto
planningconstraints,minimumofatleast10%shallbemaintained.
d r t n e f t l rProvidedfurtherthatincaseofredevelopmentproposalunder
RegulationNo33(5),theexistingareaofLOSshallbemaintained,
f .ifitismorethan10%ofthelayout.

) m : o h S l e s n 5 . .(b)Minimumarea:NosuchLOSshallmeasurelessthan125sq.m.
m SMinimumdimensions:TheminimumdimensionofsuchLOS
l Sshallnotbelessthan7.5m,andiftheaveragewidthofsuchLOS
s sislessthan16.6m,thelengththereofshallnotexceed21/2times
e e .theaveragewidth.

) t(d)Access:EveryplotmeantforaLOSshallhaveanindependent
s ymeansofaccess,unlessitisapproachabledirectlyfromevery
buildinginthelayout.

) n(e)Ownership:TheownershipofsuchLOSshallvestbyprovision,in

e .whoseholdingstheLOSisassigned.

s dstructuresmentioned r ) , e S l e tunder(g)below,theLOSshallbekept
y n o e y d e o l s dpermanentlyopentotheskyandaccessibletoallownersand

. -occupantsasa.LOSandtreesshallbegrownasunder:-
5(a)attherateof5treesper100sq.morpartthereofofthesaidLOS

1tobegrownwithintheentireplot(b)attherateof1treeper100
. tsq.morpartthereoftobegrowninaplotforwhichLOSisnot
necessary

) t(c)Inbetweenthetreesplantedalongtheboundaryofplotshrubswitt
s dgrassshallbeplanted

t 4DevelopmentPlan2034
MunicipalCorporationofGreaterMumbal
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R9
wp-1650.17.odt

pmw
INTHEHIGHCOURTOFJUDICATUREATBOMBAY
ORDINARYORIGINALCIVILJURISDICTION

WRITPETITIONNO.1650OF2017

AnkurPatils/o.PrabhakarPatilandAnr.
Vs.MunicipalCorporationofGreaterMumbaiandOrs.

...Petitioners

...Respondents

Mr.AltafKhani/byAnjaliAwasthiforthePetitioners.
Ms.PallaviThakarfortheRespondent-BMC.
Mr.KedarDighe,AGPforRespondentNos.3to5.
Mr.SuyashGadrei/byM/s.Utangale&Co.forRespondentNos.2and

CORAM:A.S.OKA&
PN.DESHMUKH,JJ.

DATE: 18*hJANUARY,2018
P.C.

•
•

Heardthelearnedcounselappearingforthepetitioners,

thelearnedAGPfortheStateandthelearnedcounselappearingforthe

MumbaiMunicipalCorporation.Wehavealsoheardthelearned

counselappearingforthesecondandfourthrespondents.Thelearned

counselappearingforthepetitionersseeksleavetoimpleadallthe

-8
legallyelectedrepresentativesmentionedinExhibit-8tothereplyof

theStateGovernmentaspartyrespondents.Oneofwhichhasbeen

alreadyimpleadedaspartyrespondentNo.6.

3

1874 R-9
1985



••

*wp-1650.17.odt*

•Accordingly,wegrantleavetoamendforimpleadingthe

saidpersonsaspartiesandforcarryingoutconsequentialamendments

awhichshallbedonewithinaperiodoftwoweeksfromthedateon

whichthisorderisuploaded.Issuenoticetotheaddedrespondentsas

wellasrespondentNo.6returnableon28thFebruary,2018.Petitionto

•.
belistedunderthecaptionof"FreshAdmission".Advocateforthe

petitionerstosupplyadequatenumberofcopiesforeffectingservice

a
withinaperiodofthreeweeksfromtodayfailingwhichthePetition

shallstanddismissedfornon-prosecutionwithoutfurtherreferenceto

theCourt.

••

- 8PerusalofExhibit-8tothereplyfiledonbehalfofthe

Collectorrecordsthat5personsnamedthereinhavecarriedout

constructionontheplotsallottedtothemwithoutobtainingpermission

oftheMumbaiMunicipalCorporation.

We,therefore,directtheDesignatedOfficeroftheMumbai

MunicipalCorporationtovisittheplotbearingCTSNo.1320atvillage

Mulund,TalukaKurlaandinspectthestructureswhicharementioned

8inExhibit8ofthereplyfiledonbehalfoftheCollector.Asstatedinthe

saidletteratExhibit-8,theDesignatedOfficershallinitiateappropriate

actioninaccordancewithlawinrespectofthestructureswhichare

2 32of3
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L UMAILLU e . e t l e d e e tvemegal.Compuancearcavitsnaldecuedbeforethenext

date.

(P.N.DESHMUKH,J (A.S.OKA,J

••

••

3 f 33of3
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d t e s f n 8 f e u n t e tholdthattheprovisionsofSection8oftheHinduSuccessionActarenot
e n n d e e u d e e tretrospectiveinoperationandwhereamaleHindudiedbeforetheAct
o e . e n d e e , n 8 fcameintoforcei.e.wheresuccessionopenedbeforetheAct,Section8ofa

e t l e o "theActwillhavenoapplication."
o a h . n(SeealsoDayaSinghv.DhanKaurl6.)
. e t y d l r e d u . e y21.TheActindisputablywouldprevailovertheoldHindulaw.Wemay

e t , h a w o r t n e e ,noticethatParliament,withaviewtoconferrightuponthefemaleheirs,
n n n o e t y , d e u neveninrelationtothejointfamilyproperty,enactedtheHinduSuccession
, . n d bAct,2005.Suchaprovisionwasenactedasfarbackin1987bytheStateofb

. e n g d n , ,AndhraPradesh.Thesuccessionhavingopenedin1989,evidently,the
f e t , 5 d e oprovisionsoftheAmendmentAct,2005wouldhavenoapplication.

n 6 nSub-section(1)ofSection6oftheActgovernsthelawrelatingtosuccession
n e h f a r n e t e s e y e .onthedeathofacoparcenerintheeventtheheirsareonlymaledescendants.
, e o d o n ) f n 6f e t sBut,theprovisoappendedtosub-section(1)ofSection6oftheActcreates
n . t n f u l . l , , , a . canexception.FirstsonofBabuLalviz.LalChand,was,thus,acoparcener.c
n 6 nSection6isanexceptiontothegeneralrules.Itwas,therefore,obligatoryon
e t f e s o w t t m l ,thepartoftherespondent-plaintiffstoshowthatapartfromLalChand,
n l l o e e t . o r s e d ,SohanLalwillalsoderivethebenefitthereof.Sofarasthesecondson,
n l s , o e s n t n d o w tSohanLalisconcerned,noevidencehasbeenbroughtonrecordtoshowthat
e s n r o g o e f e u n , .hewasbornpriortocomingintoforceoftheHinduSuccessionAct,1956.
. , t s e e n e y f u , h d d22.Thus,itwasthehalf-shareinthepropertyofBabuRam,whichwouldd

e n l s s d l s s t t e f s sdevolveuponallhisheirsandlegalrepresentativesasatleastoneofhissons

. t o e d , n r , e s w23.Excepttotheaforementionedextent,inouropinion,thecourtsbelow
e t n g e s f n 6 f e t d g tarecorrectinapplyingtheprovisionsofSection6oftheActandholdingthat
n 8 f l e o . e l s d n t dSection8thereofwillhavenoapplication.Theappealisallowedinpartand
o e d . e e d e d . o etotheaforementionedextent.Thedecreewouldbemodifiedaccordingly.Noe
.costs.

) 8e t s 0(2006)8SupremeCourtCases590

E . . N D N , )(BEFOREDR.AR.LAKSHMANANANDTARUNCHATTERJEE,JJ.)
I I N . HMUNISUVRAT-SWAMIJAINS.M.P.SANGH

sVersus
N M K D D SARUNNATHURAMGAIKWADANDOTHERS

; fAppellant;f

•• .Respondents.
l . 8 f , d n r ,CivilAppealNo.4148of2006*,decidedonOctober11,2006

n gTownPlanning y l n , 8 3 f—BombayMunicipalCorporationAct,1888(3of1888)
— . A d 1 - e e f — y t o—Ss.354-Aand351-Comparativescopeof—Authoritycompetentto
e e r r . 1 d e f l , f ,exercisethepowerunderS.351andscopeofjudicialinterference,ifany,
e e f n y t y - , . A swiththeexerciseofdiscretionbythatauthority-Held,S.354-Adealswith

k nstop-worknoticewhereasS.351dealswithshow-causenoticefordemolition
f d s — r r . 1 s e y y eofunauthorisedstructures—PowerunderS.351isexercisableonlybythe
6 ) 1 C 016(1974)1SCC700
† g t f P ) . 9 f . m e l t d r d 6†ArisingoutofSLP(C)No.9049of2006.FromtheFinalJudgmentandOrderdated23-2-2006
f e h t f e t y n t n . 1 f 5oftheHighCourtofJudicatureatBombayinWritPetitionNo.2841of2005

R-10
18771988
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I I N . H . N M D 1MUNISUVRAT-SWAMIJAINS.M.P.SANGHv.ARUNNATHURAMGAIKWAD591

l rMunicipalCommissionerwho,afterissuingshow-causenoticeandafter
g e e , s e n o r r t o rexaminingthecauseshown,hasthediscretiontoorderornottoorder

a f e d d e - h t ,demolitionoftheallegedunauthorisedstructure-HighCourtcannot,in
e f s t , e y ay r e e fexerciseofitswritjurisdiction,impedebyamandatoryordertheexerciseof
t n - n f a - . 6 d 7 -thatdiscretion-ConstitutionofIndia-Arts.226and227-
e w - e n - e r eAdministrativeLaw-Administrativeaction-Administrativeorexecutive
n - e f y r - e f lfunction-Exerciseofpower/Discretionarypower-Scopeofjudicial
e hinterferencewith

b
e F d n s r d o s e l )OneFandcertainothers(hereinafterreferredtoas"theoriginalowners")

d a t f d g f o s d e l f a nownedaplotoflandconsistingoftwobungalowsandonechawlofacertain
r f . e s y e e o e y h a 2numberoftenements.Therewasonlyoneentrancetothepropertythrougha12
t e p f . F d o a t t h ay nfeetwidestripofland.Fenteredintoadevelopmentagreementwithapartyin
o p e . A l r l f a dordertodeveloptheproperty.Aproposalforapprovalofaproposedtemple

x n e t s d o y l n r tcomplexontheplotwassubmittedtoBombayMunicipalCorporation(forshort
. r e n f e e s , e l r"BMC").Aftertheconstructionofthetemplewascompleted,theoriginalowner
d e d y r d o ssoldthesaidproperty(hereinafterreferredtoase t ) o e"thetrustproperty")tothe
, ac , y ad f . e y s n eappellant,apublictrust,byadeedofconveyance.Theeasementaryrightsinthe
s d f 2 t e o d o e . , aaccessroadof12feetwerealsoconveyedtotheappellants.Meanwhile,a
r f n t t d ag d g e d h edeveloperofanadjacentplotconstructedabuildinganddugthelandbeneaththe
accessroadandtriedtoinstallagateattheentranceoftheaccessroad.The
s n d a t r n d . t 1 n aappellantsthenfiledasuitfordeclarationandinjunction.Respondent1herein(a
t f e , y t e n f e d , e atenantofthepremises),allegedlyatthesuggestionofthesaiddeveloper,madea
n o e l r t e d /representationtotheMunicipalCommissionerabouttheunauthorisedstructure/
. e s o d o e s t s ltemple.Theappellantsalsocomplainedtotheauthoritiesaboutvariousillegal
s d d t f e . C d t econstructionsandunauthorisedconductoftherespondents.BMCdidnottake
y n n e s e o e y f e . t 1 nanyactiononthecomplaintsduetothependencyofthesuit.Respondent1then

n e y g s efiledawritpetitionbeforetheBombayHighCourtallegingthatappellantswere
n e s f g a e n e y d a tintheprocessofconstructingatempleintheextremelycrowdedareawithout
g n m e l . , , ,obtainingpermissionfromtheMunicipalCorporation.He,therefore,sought,
r , e f t e l s e d o h einteralia,thereliefthatthemunicipalauthoritiesbedirectedtodemolishthe
e d d l . e s d t eentireunauthorisedandillegalconstructions.Theappellantsrepliedthatthe
n f e e s t n s t t e d d y nconstructionofthetemplewasnotinprogressatthattimeandhadalreadybeen
. C d e o p e k r n A f ecompleted.BMCissuednoticetostoptheworkunderSection354-Aofthe
C t r n f r C s n e r e f e .BMCActforconstructionoffourRCCcolumnsontherearsideofthetemple.
o k s d t r e e f e e r n .NoworkwascarriedoutaftertheserviceofthenoticeunderSection354-A.
However,theappellantsubmittedanapplicationbeforeBMCforregularisation
f e e . e h t d n r g e lofthetemplebuilding.TheHighCourtpassedanorderdirectingtheMunicipal
s o h e l d d n d n yAuthoritiestodemolishentireillegalandunauthorisedconstructioncarriedonby
e s e g t e e f n s a rtherespondentsdespitenotingthattheissueofregularisationwasamatter
n e t d . e s n d e t lbetweentherespondentandBMC.Theappellantsthenfiledthepresentappeal
y l . e g , e e d s d o ebyspecialleave.Whilegrantingleave,thenoticeissuedwaslimitedtothe

s o r h n 1 f e y lastowhetheralthoughSection351oftheBombayMunicipal
n , 8 r t e ) d t o e sCorporationAct,1888(forshort"theAct")hadlefttotheCommissioner's
n o h r t o , e h t d t adiscretiontodemolishornottodemolish,theHighCourtcoulddirecta
s r . t s r d t e d e mmandamusfordemolition.Itwasfurtherdirectedthattherewouldbeinterim
y f n d o r n d e .stayofdemolitionandnofurtherconstructionwouldbemade.
e e e , e s d t y e dBeforetheSupremeCourt,theappellantscontendedthatbytheimpugned

, e h t d d e s d o e lorder,theHighCourthadassumedthepowersgrantedtotheMunicipal
h r r e C , 8 o e r e e shCommissionerundertheBMCAct,1888todecidewhetherthestructurewas
l r . t , e f a e r n 1 f elegalorillegal.Thatmoreover,issuanceofanoticeunderSection351ofthe

1878 1989
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C t d g y f g o e r f e g eBMCActandgivingopportunityofhearingtotheownerofthebuildingwere
s t r g n r r n f e g dconditionsprecedentforissuinganorderfordemolitionofthebuildingand

n e d y s d d , n f s nonthedisputedpropertywasunauthorisedandillegal,questionofitsdemolition
d t . g o e e y s f e lcouldnotarise.ReferringtothewidediscretionarypowersoftheMunicipal
n r n , e s d t e t tCorporationunderSection351(2),theappellantssubmittedthatthewritcourt
d t e h n f e r r d t t ecouldnotsubstitutesuchdiscretionoftheCommissionernorcoulditdirectthe
r o e e n n a r .Commissionertoexercisethediscretioninaparticularmanner.
n e r , e s d t e e lOntheotherhand,therespondentssubmittedthatsincedespiteseveral

, e l r d t d e r d ncomplaints,theMunicipalCommissionerhadnotexercisedthepowervestedin
r n A f e t o h e l e r ehimunderSection354-AoftheActtodemolishtheillegalstructureafterhehad

d a e r t , e h t s t n g eissuedanoticeunderthatsection,theHighCourtwasrightinorderingthe
l r o h e e d t n e eMunicipalCommissionertodemolishthestructureandthatwhentheexecutive
d o m r s r d n g r , e h tfailedtoperformtheirdutiesorerredinperformingtheirduties,theHighCourt
g r e y s d r s 6 d 7 f eactingundertheextraordinarypowersvestedunderArticles226and227ofthe
n d e y r o t e e o e e .Constitutionhadthenecessarypowertodirecttheexecutivetoenforcethelaw.
e n k e d t e t d e a h nTheCorporationtookthestandthattheTrusthadmadeafreshapplication

d t e e d e d n e h .andthatthesamewouldbeconsideredinaccordancewithlaw.

e , e eAllowingtheappeal,theSupremeCourt
d :Held:
o e r n 1 s d y e l r nNonoticeunderSection351wasissuedbytheMunicipalCommissionerin

e t r t e . e n d d ae o dthepresentmatteragainsttheappellants.TheCorporationhadissuedanoticetod
p e k r n . r e e f k e rstoptheworkunderSection354-A.Aftertheserviceofstop-worknoticeunder
n A o kSection354-Anowork s d . n A f e t s hwascarriedout.Section354-AoftheActdealswith
k e s n 1 s h e e rstop-worknoticewhereasSection351dealswithshow-causenoticefor

scarriedal,Section,

n f d . e r r n 1 f e tdemolitionofunauthorisedstructure.ThepowerunderSection351oftheAct
s o e d y y e l r d t s t o ehastobeexercisedonlybytheMunicipalCommissioneranditislefttothe
l r r e s f n ) r o rMunicipalCommissionerundertheprovisionsofSection351(2)eithertoorder
r t o r e n f e d d .ornottoorderthedemolitionoftheallegedunauthorisedtemple. a )(Para53)
n 1 s e l r f e n f ySection351obligestheMunicipalCommissioneriftheconstructionofany

g r e n f y k s d y o e sbuildingortheexecutionofanyworkiscommencedcontrarytotheprovisions
f e t o e e g e n g e k o w e yoftheActtogivenoticerequiringthepersondoingtheworktoshowcausewhy
e fthesameshouldnotbepulleddown.Thewordusedinthatcontextisshall.If
t e s t n t s t o e s n rsufficientcauseisnotshownitislefttotheCommissioner'sdiscretionwhether
t o h e d n , , e h tornottodemolishtheunauthorisedconstructionand,therefore,theHighCourtf
t e e e f t n y e e f a ycannotimpedetheexerciseofthatdiscretionbytheissuanceofamandatory
. , e r s d o e e n s oorder.Therefore,theCommissionerisdirectedtodecidethequestionasto
r e d s n r r n r . e r s o ewhetherheshouldpassanorderfordemolitionornot.Thematteristobe
d y n s r g y o e .decidedabsolutelyonmeritsafteraffordingopportunitytotherespondent.

s 7 d )(Paras57and60)
BilkishbhaiMoizbhaiVasiv.MunicipalCorpn.forGreaterBombay,WPNo.1286of1980,g
d n 3 m ; l n e . d a mdecidedon10-8-1983(BomHC);AbdulRehmanSiddiquev.AhmedMiaGulam
n , ) 2h J , y dMohuddinAhmedji,(1996)2MahLJ1042,impliedlyapproved

d r i . l . f , 5 p ) C , dSyedMuzaffarAliv.MunicipalCorpn.ofDelhi,1995Supp(4)SCC426,followed
. f a . d , ) 2R 5 : R 6 C 0 : 6Corpn.ofCalcuttav.MulchandAgarwalla,(1955)2SCR995:AIR1956SC110:1956
i J : . C . . , ) 3 C 9 : 1 C ) 3 :CriLJ285:U.P.SRTCv.Mohd.Ismail,(1991)3SCC239:1991SCC(L&S)893:
) 7 C ; e i ) . . , ) 1 C 8 : 0 C(1991)17ATC234;State(DelhiAdmn.)v.I.K.Nangia,(1980)1SCC258:1980SCC
) ; s . d p f , ) 5C 4 : ) l R p 3 h(Cri)220;Juliusv.LordBishopofOxford,(1880)5AC214:(1874-80)AllERRep43h
: . a . n f , ) 3 C 9 : ) 2 e ; .(HL):M.C.Mehtav.UnionofIndia,(2006)3SCC399:(2006)2Scale364;M.I.
s ) . . y m , ) 6C ; . a . . ,Builders(P)Lid.v.RadheyShyamSahu,(1999)6SCC464;G.J.Kangav.S.S.Basha,
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a

I I N . H . N M D 3MUNISUVRAT-SWAMIJAINS.M.P.SANGHv.ARUNNATHURAMGAIKWAD593
(Lakshmanan,J.)

) 2 h J 3 : ) 3m R ; l s n . e1992)2MahLJ1573:(1992)3BomCR582;MansukhlalVithaldasChauhanv.State
f . ) 7C 2 : 7 C ) 4 :7 C ) , aofGujarat.(1997)7SCC622:1997SCC(L&S)1784:1997SCC(Cri)1120,referrea

l n n f , h , . , d oMaxwellonInterpretationofStatutes,11thEdn.,p.231,referredto

CH-M/ATZ/35083/C
s o d n s e :Advocateswhoappearedinthiscase:
. nF.S.Nariman d m , r s . , . , sandShyamDiwan,SeniorAdvocates[P.H.Parekh,E.R.Kumar,Ms
n a d h i r . h & , , h ]ShakunSharmaandKushChaturvedi(forP.H.Parekh&Co.),Advocates,withhim]

b r e ;fortheAppellant;
MukulRohatgiandRanjitKumar,SeniorAdvocates(SantoshPaul,MsVibhaDatta
a d i n , , h ) r t ;MakhijaandLakshmiRamanSingh,Advocates,withhim)forRespondent1;
v , l . , s a l , s a a dPallavShishodia,AtulY.Chitale,MsSuchitraAtulChitale,MsSujeetaSrivastavaand
p , , r s 2d ;MadhupSinghal,Advocates,forRespondents2and3;
. , r e . , . , i . d aU.U.Lalit,SeniorAdvocate(P.B.Sarpotdar,A.K.Rao,PrajiK.J.andPrasanna
a , ) r e .BalkrishnaSarpotdar,Advocates)fortheIntervenor.

C
l t f s dChronologicallistofcasescited
. ) 3C 9 : ) 2e , . a . n f a1.(2006)3SCC399:(2006)2Scale364,M.C.Mehtav.UnionofIndia
. ) 6C , . s ) . . y m u2.(1999)6SCC464,M.I.Builders(P)Ltd.v.RadheyShyamSahu

n )onpage(s)
c605c

e606d-e
. ) 7C 2 : 7 C ) 4 : 7 C ) ,3.(1997)7SCC622:1997SCC(L&S)1784:1997SCC(Cri)1120,

l s n . e f tMansukhlalVithaldasChauhanv.StateofGujarat g608g
. ) 2h J , l n e . d a m4.(1996)2MahLJ1042,AbdulRehmanSiddiquev.AhmedMiaGulamd n iMohuddinAhmedji

. 5 p ) C , d r i . l . f i , d5.1995Supp(4)SCC426,SyedMuzaffarAliv.MunicipalCorpn.ofDelhi602a-b,612d

. ) 2h J 3 : ) 3m R , . a . . a6.(1992)2MahLJ1573:(1992)3BomCR582,G.J.Kangav.S.S.Basha

c601b-c

b608a-b
. ) 3C 9 :1 C ) 3 : ) 7 C , . C7.(1991)3SCC239:1991SCC(L&S)893:(1991)17ATC234,U.P.SRTC

. . lv.Mohd.Ismail

. ) 1C 8 : 0 C ) , e i ) . . a8.(1980)1SCC258:1980SCC(Cri)220,State(DelhiAdmn.)v.I.K.Nangia
e602e
f604e-f

e . P . 6 f , d n 3 m , i9.WPNo.1286of1980,decidedon10-8-1983(BomHC),Bilkishbhai
i i . l . r r yMoizbhaiVasiv.MunicipalCorpn.forGreaterBombay e601d-e

. ) 2R 5 : R 6 C 0 : 6 i J , . f a10.(1955)2SCR995:AIR1956SC110:1956CriLJ285,Corpn.ofCalcutta
. d av.MulchandAgarwalla , b598b-c,612a-b

. ) 5C 4 : ) l R p 3 , s . d p f11.(1880)5AC214:(1874-80)AllERRep43(HL),Juliusv.LordBishopof
dOxford g604f-g

+ e t f e t s d y+TheJudgmentoftheCourtwasdeliveredby
. . , — e .DR.AR.LAKSHMANAN,J.—Leavegranted.
. s l s d t e l t d r d2.Thisappealisdirectedagainstthefinaljudgmentandorderdated

d y e h t f e t y n t23-2-2006passedbytheHighCourtofJudicatureatBombayinWritPetition
. 1 f 5 y e h t e g e t nNo.2841of2005wherebytheHighCourtwhileallowingthewritpetition
d e l n o h e e l clirectedtheMunicipalCorporationtodemolishtheentireillegalanc

n d n y s 7 n e SunauthorisedconstructioncarriedonbyRespondents3-17onentireCTS
. , 6 1 o , a t , w l , a , .Nos.206,206(1to9),KurlaPartIV,NewMillRoad,Kurla(W),Mumbai.
. e t s g o e g f e e l s d n e3.Theshortfactsleadingtothefilingoftheaboveappealasstatedinthe

P e s :SLPareasunder:
i s d s r d o s e lShriFernandesandothers(hereinafterreferredtoas"theoriginal

h
) downers")ownedaplotoflandbearingCTSNos.206and206(1to9)and
S . 2 d 1 o , A y . 4 d , f /CTSNos.212and212/1to4,NASurveyNos.764and768,ofVillage/
a , , n , g f o s dTalukaKurla,Mumbai,suburbandistrict,consistingoftwobungalowsand
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e l f 8 . t s o e d t e s y e e oonechawlof8tenements.Itistobenotedthatthereisonlyoneentranceto
y m . a g w l ) h ap fthepropertyfromA.H.WadiaMarg(NewMillRoad)throughastripofland

t 2 t e r d o s e s . e /about12feetwide(hereinafterreferredtoas"theaccessroad").Thetenants/ a
occupantsusedthesaidaccessroadtoaccesstheirrespectivepremises,

e t r e e h t t 1includingthewritpetitionerbeforetheHighCourt(Respondent1herein),
o s a t f l . 7 f S . 1 o 9 n e dwhowasatenantofChawlNo.523/7ofCTSNos.1to9intheaforesaid
.property.
. g4.ShriFernandesenteredintoadevelopmentagreementwithShriGhag

f A bofSadhanaBuildersinordertodeveloptheproperty.Aproposalforapprovalb
f d e x t S . , 6 1 o ) s dofproposedtemplecomplexatCTSNos.206,206(1to9)wassubmitted
e .beforeBMC.
. e n f e s d d e n f l5.Theconstructionoftemplewascompletedandtheinstallationofidol

y ) k . t s o e d t t 1ceremony(pratishtha)tookplace.ItistobenotedthatRespondent1
participatedinthecelebrationanddidnotmakeanycomplaintregardingthe
n f e .constructionofthetemple.
. o6.Theoriginalownersoldtheaforesaidproperty(hereinafterreferredto

s e t ) o e , a c , y a d fas"thetrustproperty")totheappellant,apublictrust,byadeedof
, e r g s a n . n e yconveyance,whereMrGhagwasaconfirmationparty.Whentheproperty
s d o e t e d y d f r ,wasconveyedtotheappellanttheaforesaidpropertyconsistedoffourshops,
t l , n , , n l d neightresidentialpremises,Jaintemple,Upashraya,Pravachanhallandopen
space.ItistobenotedthattheeasementaryrightsfromA.H.WadiaMarg
w l ) h e s d f t 2 t e e o(NewMillRoad)throughtheaccessroadofabout12feetwidewerealso
d o e .conveyedtotheappellants.
. e r l b , e r f e t t o e7.OneMrIsmailYakobPayak,thedeveloperoftheplotadjacenttothe

t ,trustpropertyi.e.plotoflandbearingCTSNos.205,NASurveyNos.765,
, 7 d n n e d t r d o s e766,767startedconstructiononthesaidplot(hereinafterreferredtoas"the
.developer").
. e d r d a g f d s 6 s8.Thesaiddeveloperconstructedabuildingofgroundplus6floors

e

n s a . r g e d g e rknownas"SaibaPalace".Afterconstructingthesaidbuildingthedeveloper

f e s .oftheaccessroad.
s 1o 1 d a t g t . 8 f 5 n e9.Appellants1to11filedasuitbeingSuitNo.1478of2005intheCity

l t t y r n d .CivilCourtatBombayfordeclarationandinjunction.
. e r n n t o e e s o t10.Thedeveloperinanattempttopressurisetheappellantsintonot

g e d t d t p t 1 n a t f e tprosecutingthesaidsuithadsetupRespondent1herein(atenantofthetrust

r , t 1 o s a t f e s d t nyear2001,Respondent1whowasatenantofthepremisesdidnotcomplain
t e d n l e s n d a tabouttheunauthorisedconstructiontilltheappellantshereinfiledasuit
t e ; ) t t 1 d d n eagainstthedeveloper;(b)thatRespondent1hadparticipatedinthe
n f l ; ) t e s f e r s lcelebrationofidolinstallation;(c)thattheadvocatesofthedeveloperaswell
s f t 1 e ; d ) t t 1 d e rasofRespondent1weresame;and(d)thatRespondent1andthedeveloper
g o e e t s .belongtothesameNationalistCongressParty.
. t 1 h s e e a n o e h11.Respondent1throughhisadvocategavearepresentationtotheh

l r t e d .MunicipalCommissionerabouttheunauthorisedstructure/temple.
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t 1 o e l s f s o e ,Respondent1alsowroteseverallettersofcomplaintstoHon'bleMinisters,
a t r f , y f , r fAssistantCommissionerofPolice,DeputyChiefMinister,Commissionerof
, r l f , s f , .Police,InspectorGeneralofPolice,Editorsofnewspapers,etc.
. e t d n m n e f n . 112.TheappellantfiledaninterimapplicationNoticeofMotionNo.1201

f 5 n t . 8 f 5 r t f d m . r gof2005inSuitNo.1478of2005forgrantofadinterimrelief.Afterhearing
e s e y l t d e g :thepartiestheCityCivilCourtpassedthefollowingorder:

e e"Thedefendantshaveconstructedpartoftheircompoundwall.The
b s e t e s l d t n gplaintiff'sagreethatthedefendantsshallextendthatconstructionleaving

6 t m e a n e r f e r s n e '6ftfromtheotlaontherearofthefourshopsintheplaintiffs'property.
e eThedefendantsshallconstructtheircompoundwallasshowninblue

g t m e l y d g 6 t e m eextendingitfromthewallalreadyconstructedleaving6ftspacefromthe
a n e r f e s f e s s n n e n eotlaontherearoftheshopsoftheplaintiffsasshowninblueinthe
h , . Ao e .sketchplan,Ext.Atotheplaint.
e s l e d o e s h e sTheplaintiffsshallbeentitledtohaveaccessthroughthedefendant's
r y n c g ) g epropertyforonlypedestriantraffic(includingpalkhis)pendingthesuit.
s d f . C s fN/Misdisposedofaccordingly.NOCw/siffiled."

13.Theaforesaidorderwasmodifiedanditwasaddedthat"Byconsent
r d 5 s t e o e s d s forderdated3-5-2005iswithoutprejudicetotherightsandcontentionsof
h "bothparties."

d . g e y f e d14.Duringthependencyofthesaid , e r dsuit,thedeveloperstarted
g ad l n e n e f e , yconstructingacompoundwallonthesouthernsideofthetenement,whereby
e dthedeveloperencroacheduponapartofthelandbearingCTSNo.212and
d e h f e s d m 2 t o 6 . e oreducedthewidthoftheaccessroadfrom12feetto6feet.Healso
y d a e t e e f e t ,wrongfullyconstructedagateattheentranceoftheservienttenement,
g e d g S . 1 o 4d y d otouchingthelandbearingCTSNos.212/1to4andtherebyattemptedto

e b e e e f e t f y d y e .disturbthefreeuseoftherightofwayacquiredbytheTrust.
. e t d o e s t e l15.Theappellantcomplainedtotheauthoritiesabouttheillegal

n d d t f e .constructionandunauthorisedconductoftherespondents.
n , e l n d e r t16.Inreply,theMunicipalCorporationinformedthepetitionerthatas

r eperorderofAsstt.JointMunicipalCommissionerdated6-8-2005,the

f
e o e g d y e r doccupationcertificatetothebuildingconstructedbythedeveloperandnamed

a e l e d r e s n t e ySaibaPalaceshallbeissuedaftertheproceedingsincourtarefinally
d f d e s f s o e t e l o edisposedofandtheprovisionsofaccesstothesubjecttemplewillalsobe
n otakenintoaccount.
. t 1 d a t n e e h t t y17.Respondent1filedawritpetitionbeforetheHighCourtatBombay

g t s e n e s f g ae n eallegingthatappellantswereintheprocessofconstructingatempleinthe
d a t g n m e lextremelycrowdedareawithoutobtainingpermissionfromtheMunicipal

n d t n t f s n e e n eCorporationandthatonaccountofthisconstructiontheatmosphereinthe
y s n d d s e . n w f s e tlocalityhasbeendisturbedanddisputeshavearisen.Inviewofthishesought
e g :thefollowingreliefs:

) t l s o h e e d(i)directmunicipalauthoritiestodemolishtheentireunauthorised
d l n n S . , 6 1 o ) d n y eandillegalconstructiononCTSNos.206,206(1to9)calledonbythe
s ;petitionersherein;

h ) g l f e , t e s m g(ii)pendingdisposalofthewrit,injunctthepetitionersfromcarrying
n y r ;onanyfurtherconstruction;
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) t f t r o t e y d(iti)appointmentofCourtCommissionertovisitthepropertyand
e s .giveitsreport.
. t s e e f e t t e n f e s t a18.Itisthecaseoftheappellantthattheconstructionoftemplewasnota

n s t t . e s y d n e r .inprogressatthattime.Templewasalreadyconstructedintheyear2001.
1 a19.ItisalsothecaseoftheappellantthatRespondent1beingatenantof

l . 7 n e t y d t e y e o wChawlNo.523/7onthetrustpropertyclaimedthatherecentlycametoknow
t e l d d n n e t , eabouttheillegalandunauthorisedconstructiononthetrustproperty,despite
s r m n e t n t e y s r shisfurtherclaiminthewritpetitionthatthepropertywasunderhis
n y r 2 s d r g d o d r bsupervisioncontinuouslyfor12yearsandMrGhaghadalsoexecutedpowerb
f y n 8 n s .ofattorneyon18-11-1998inhisfavour.
. y l n n t ) d e o20.BombayMunicipalCorporation(inshort"BMC")issuednoticeto

p e k r n A f e C t r n f rstoptheworkunderSection354-AoftheBMCActforconstructionoffour
C s n e r e f e .RCCcolumnsontherearsideofthetemple.
21.TheappellantsubmittedanapplicationbeforeBMCforc

n .regularisationofthetemplebuilding.
22.Oneofthetrusteesandtheappellantherein,ShriArvindKotharifiled

t o e n d d n l t e y ncounter-affidavittothepetitionandstatedindetailabouttheproxylitigation
d y e r d o e a s t t . t sinitiatedbythebuilderandalsothemalafidesagainstRespondent1.Itwas
o d t t e d n o t f s g oalsopointedoutthattherehadbeennoinfringementofbye-lawsrelatingto
. .FSI.Thatlakhsofdevoteesvisitthetemple.
. t23.Respondent1filedarejoinderbeforetheHighCourtinwhichmost

f e s e d d e o r d l roftheavermentshaveremaineduncontrovertedduetoeitherbalddenialor
o . t d e t o n t s n e rnodenial.Itwouldbepertinenttomentionthatnexusbetweenthedeveloper
d t 1 y d .andRespondent1largelyremaineduncontroverted.
. C o d a , n t s y24.BMCalsofiledacounter-affidavit,whereinitwascategorically

d t r e f a k e r n A f e estatedthatafterserviceofastop-worknoticeunderSection354-Aofthee
C , o k s d .BMCAct,noworkwascarriedout.
. e h t d n r g e l s o25.TheHighCourtpassedanorderdirectingthemunicipalauthoritiesto

h e l d d n d n ydemolishentireillegalandunauthorisedconstructioncarriedonby
s 3 o 7 n e S . , 6 1 o , a t ,Respondents3to17onentireCTSNos.206,206(1to9),KurlaPartIV,
NewMillRoad,Kurla(W),Mumbai400070despitenotingthattheissueof

s a r n e t d . e hregularisationwasamatterbetweentherespondentandBMC.TheHighf
d e n f e r y 4 , h s dCourtstayedtheoperationoftheorderby4weeks,whichwasextendedfor
4s y r d . e e t l yanother4weeksbyorderdated5-4-2006.Hencethepresentappealbyway

f P s n .ofSLPhasbeenfiled.
. d r . , d r l g26.WeheardMrF.S.Nariman,learnedSeniorCounselappearingforthe

s d r l i d r t , d rappellantsandMrMukulRohatgiandMrRanjitKumar,learnedSenior
l t v , d l 9CounselforRespondent1,MrPallavShishodia,learnedcounselfor9
s 2 d 3 d r . , d r l r eRespondents2and3andMrU.U.Lalit,learnedSeniorCounselforthe
.intervenors.
. n e r e p r n n , s t27.Whenthemattercameupforadmissionon4-7-2006,thisCourt

e d o e n s o r n e y f"Issuenoticelimitedtothequestionastowhetherinthecityofh
y d y e s f n 1 f e yBombaygovernedbytheprovisionsofSection351oftheBombay
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l n , 8 e t s n t o eMunicipalCorporationAct,1888whereithasbeenlefttothe
s hCommissioner'sdiscretiontodemolishornottodemolish,theHigh
t d t a s r .Courtcoulddirectamandamusfordemolition.
r i n , , s e r t .MrLakshmiRamanSingh,Advocate,takesnoticeforRespondent1.

e e d o e n o l r s eIssuenoticelimitedtoabovequestiontoallotherrespondentsreturnable
n r . , n n s . d l rwithinfourweeks.Dasti,inadditionispermitted.Learnedcounselfor
e r s o d o e e y y d DthepetitionerisalsopermittedtoservenoticeprivatelybyregisteredAD
. fpost.Twoweeks'timeisgrantedtofilecounter-affidavit.Rejoinder,if
y ,anybefiledwithintwoweeksthereafter.Listthematterforfinalhearing,
byconsentofparties,on10-8-2006.
n e , e l e m y f . t s oInthemeanwhile,thereshallbeinterimstayofdemolition.Itisalso

e r t e r l t e y r nmadeclearthatthepetitionershallnotmakeanyfurtherconstruction
l r "untilfurtherorders."
. g28.Thefollowing s dsubmissionsweremadebyMrNariman,learned

r l g r e :SeniorCounselappearingfortheappellants:
) e(I)TheHighCourtproceededontheerroneousfootingthat"the
s d g t t s 3o 7 e n epetitionisfiledpointingoutthatRespondents3to17areintheprocess

f g ae n n y d . t s dofconstructingatempleinanextremelycrowdedarea".Itwassubmitted
thatthetemplewasconstructedintheyear2001andthetemplewasnot
n e s f .intheprocessofconstruction.
) e h t e g o e n f e t(2)TheHighCourtwhilereplyingtothesubmissionoftheappellant

t n r n s g n e e d ,thatapplicationforregularisationwaspendingontheonehandheld,
t a ""thatisamatterbetweentherespondentandtheMunicipalCorporation"
d eandinthesameparagraphalsoheld,"itisveryclearthatthe
n s , t y y f w d t yconstructionisillegal,withoutanyauthorityoflawandwithoutany
n f e l . s t s d t epermissionoftheMunicipalCorporation".Thusitwassubmittedthatthe
t d e s d o e lHighCourtassumedthepowersgrantedtotheMunicipalCommissioner

undertheBombayMunicipalCorporationAct,1888(hereinafterreferred
o s e ) o e r e e s l ttoas"theAct")todecidewhetherthestructureislegal/illegalwithout

n y f g o e . t s daffordinganopportunityofhearingtotheappellants.Itissubmittedthat
e f a e r n l f e C t d gissuanceofanoticeunderSection35loftheBMCActandgiving

f g o e r f e g eopportunityofhearingtotheownerofthebuildingareconditions
t r g n r r n f e g d ,precedentforissuinganorderfordemolitionofthebuildingandunless,
n , e l r s t e rsponhearing,theMunicipalCommissionerholdsthattheconstructior
ninthedispropisyisunautherisedandilegal,questionofits
(3)TheHighCourtfailedtoappreciatethattheprovisionsofSection

351(2)oftheBombayMunicipalCorporationAct,1888(theBMCAct)

o , r r l n r t e g d ttoremove,alterorpulldownornotthebuildingconstructedwithout
g h e s f n 2 r 7 f e d . tcomplyingwiththeprovisionsofSection342or347ofthesaidAct.It
s d t e t t e h n f ewassubmittedthattheCourtcannotsubstitutesuchdiscretionofthe
r r n e t t t e r o eCommissionernorcanthewritcourtdirecttheCommissionertoexercise
e n n a r .thediscretioninaparticularmanner.
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) e h t d n g ac n r n(4)TheHighCourterredinpassingadrasticdirectionfordemolition

f ae t g n y f g o eofastructure/templewithoutaffordinganopportunityofhearingtothe
appellantespeciallywhentheMunicipalCommissionerhasthepowertoa
e a g d d e n r nregulariseabuildingconstructedandtheapplicationforregularisation
s g e e l . t s d twaspendingbeforetheMunicipalCommissioner.Itwassubmittedthat
e s h l o w t e e f e e n etherewasenoughmaterialtoshowthatthestructureofthetemplecanbe
. sregularised.Thetotalareaoftheplotonwhichthetempleissituatedis
0 q , e a f e g s g e e s1290.30sqm,theareaoftheexistingstructuresincludingthetempleis
1 q md e n e I t f , h s % f e b574.91sqmandhencewithintheFSIlimitof1,whichis44.55%oftheb
e . s t n e n f . f a .permissibleFSI.ThisCourtinthedecisionofCorpn.ofCalcuttav.
d ' s d t f e e s t eMulchandAgarwalla'hasheldthatifthestructureisnototherwise

f e g , t d t e .violativeofthebuildingbye-laws,itneednotbedemolished.However,
n sapplicationhas d ydismissedby e ltheMunicipal

Commissionerbyorderdated9-3-2006inviewoftheimpugnedorder.
Anappealagainstthesameispendingbeforetheauthorities. C

e h t y d n a 4 f e d(5)TheHighCourterroneouslyheldinpara4oftheimpugnedorder
y a k e s . n e r d f h"ultimatelyastop-worknoticewasissued.Intheutterdisregardofsuch
, enotice,theconstructionworkhadproceeded".Itwassubmittedthatthe
n f d d e t gCorporationitselfhadfiledtheaffidavitstating e"therespondent

d d e e d d e r n 4CorporationhadvisitedthesiteandissuednoticeunderSection354of
e dtheBMCAct;atpresentthereisnofurtherconstructionworkfoundind
progress",

) e h t d n g an r n r(6)TheHighCourterredinissuingadirectionfordemolitionunder
s eitswritjurisdictionwheremandamuscouldonlybeissueddirectingthe
e s o t n e h .administrativeauthoritiestoactinaccordancewithlaw.
) e h t d n g r f e t h(7)TheHighCourterredingrantingprayeroftheappellantwhich

s n o h e l d d eseeksdirectiontodemolishentireillegalandunauthorisedstructure
g n S . , 6 1 o ) h s e e ystandingonCTSNos.206,206(1to9)inasmuchastherearemany
s n e d t h e d r o e r 2structuresonthesaidplotwhichwereconstructedpriortotheyear1962
d e d o e .andwereconsideredtobeheritage.
(8)TheHighCourtfailedtoappreciatethefollowingevidencewhich

aclearlyshowedthatthewritpetitionwasfiledbyapersonwhowasset f
p y e : ) h e n f e e supbythedeveloper:(a)thoughtheconstructionofthetemplewas
d n e r , e t r o s a t f ecompletedintheyear2001,thewritpetitionerwhowasatenantofthe
s d t n t e d n l epremisesdidnotcomplainabouttheunauthorisedconstructiontillthe
s n d a t t e ; ) t e tpetitionershereinfiledasuitagainstthedeveloper;(b)thatthewrit
r d n e n f l ; ) t epetitionerparticipatedinthecelebrationofidolinstallation;(c)thatthe
s f e r s l s e t r e ; ) tadvocatesofthedeveloperaswellasthewritpetitioneraresame;(d)that
e t r d e r g o e e tthewritpetitionerandthedeveloperbelongtothesameNationalist g
s . , e r s ad f e rCongressParty.Admittedly,thepetitionerwasafriendofthedeveloper
r 8 s d e t t e t r s efor18yearsandthecomplaintagainstthepresentpetitionerwasmade
y r l e s d t e .onlyaftercivilcasewasfiledagainstthebuilder.
) e h t d n g n k e o r(9)TheHighCourterredinrelyingonstop-worknoticetoorder

n f e e e s e d k e s hdemolitionoftheentirestructureastheaforesaidstop-worknoticewash

1 ) 2R 5 : R 6 C 0 : 6 i J 51(1955)2SCR995:AIR1956SC110:1956CriLJ285
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d y r g e n f r s n e r eissuedonlyforstoppingtheconstructionoffourpillarsontherearside
f e .ofthetemple.
. r n o d r n o n s e n29.MrNarimanalsoinvitedourattentiontocertainavermentsmadein
5paras5and7ofthewritpetitionfiledbythefirstrespondenthereinbeing

t n . 1 f . r n s n o a 7 f eWritPetitionNo.2841of2005.Ourattentionwasdrawntopara7ofthe
t n e t s e t r d t taffidavitwhereintherespondentasthewritpetitionerstatedthatRespondent
2 g2informedRespondent1byletterdated5-10-2005thattheyweretaking
l elegalactionagainstJaintemple/DervasarasperSection354-Aofthe
y wBombayMunicipalCorporationAct.ThelearnedSeniorCounselalsodrew
r n o e t d y t 4 o e tourattentiontothecounter-affidavitfiledbyRespondent14tothewrit
n , n , a . e t n s :petitionand,inparticular,para17.Therelevantportionreadsthus:

e n f e d d n r d e r"Theconstructionoftemplehadcommencedinoraroundtheyear
9 d e ' n f l ) k e n e1999andthe'pratishtha'(installationofidolceremony)tookplaceinthe
r . e r n t d e t n e nyear2001.ThepetitionerinfactjoinedtheTrustinthecelebration
g o a . e r r e yrelatingtoPratishthaMahotsav.Thepetitionernevermadeany
complaintduringtheperiodofconstructionorevenwhenthesaid

v k e n r d e r .PratishthaMahotsavtookplaceonoraroundtheyear2001.Pertinently
e r d g s o s y r e sthepetitionerstartedwritingletterstoauthoritiesonlyafterthedisputes
d s n e t d e d r k d nanddifferencesbetweentheTrustandthesaidMrPayakstartedon
t f d n d d t n eaccountofunauthorisedconstructionandattemptedencroachmentonthe

dpartofthesaidMrPayak."
. .30.OurattentionwasalsodrawntotheprayermadeinWritPetitionNo.

1 f 5 h s s :2841of2005whichreadsasfollows:
e h t y e d o e a t f"(a)TheHighCourtmaybepleasedtoissueawritofmandamus;

y r , r r n n e e f s ganyotherwrit,orderordirectioninthenatureofmandamusdirecting
s 1 d 2 o h e e d d lRespondents1and2todemolishtheentireunauthorisedandillegal
n d n y s 3o 7 n e S . ,constructioncarriedonbyRespondents3to17onentireCTSNos.206,
1 o , a t , w l , a , i206(1to9),KurlaPartIV,NewMillRoad,Kurla(West),Mumbai400

.070.
) g g d l l f e , s 3(b)Pendinghearingandfinaldisposalofthepetition,Respondents3

o 7 y e d y n r f n f s t mto17mayberestrainedbyanorderofinjunctionofthisCourtfrom
g n y r n n S . , 6 1 o ,carryingonanyfurtherconstructiononCTSNos.206,206(1to9),
KurlaPartIV,NewMillRoad,Kurla(West),Mumbai400070."
. r , n t f s , t e h t t31.MrNariman,insupportofhiscontention,thattheHighCourtcannot

e e r d o e l r r e yassumethepowergrantedtotheMunicipalCommissionerundertheBombay
l n , 8 n t e ) o e r eMunicipalCorporationAct,1888(inshort"theAct")todeclarewhetherthe
e s l r , d t e f ae r nstructureislegalorillegal,submittedthatissuanceofanoticeunderSection
1 e351oftheActandgivingopportunitytotheownerofthebuildingare
s t r g e r r n f e g dconditionsprecedentforissuingtheorderfordemolitionofthebuildingand
s n g e l r s t e nunlessuponhearingtheMunicipalCommissionerholdsthattheconstruction
n e d y s d d , n f sonthedisputedpropertyisunauthorisedandillegal,questionofits
n s t . e d r t t s f ndemolitiondoesnotarise.HewouldfurthersubmitthatprovisionsofSection
) f e t r y e y s n e l351(2)oftheActconferverywidediscretionarypowersontheMunicipal
r o , r r l n r t e g dCommissionertoremove,alterorpulldownornotthebuildingconstructed
t g h e s f n 2 r 7 f e d .withoutcomplyingwiththeprovisionsofSection342or347ofthesaidAct.
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, e d t e h t t e h nTherefore,hesubmittedthattheHighCourtcannotsubstitutesuchdiscretion
f e r r n e h t t e r ooftheCommissionernorcantheHighCourtdirecttheCommissionerto
e aexercisethediscretioninaparticularmanner.Insupportoftheabovea
, e d r l t d r n o ncontention,thelearnedSeniorCounselfirstinvitedourattentiontoSection
1 f e t h s :351oftheActwhichreadsthus:

d ycommencedcontrary o e s 2 r , e btotheprovisionsofSection342or347,theb
, s e s t y o e s n tCommissioner,unlesshedeemsitnecessarytotakeproceedingsinrespect
f —ofsuchbuildingorworkunderSection354,shall—

n , e e n o s g hwrittennotice,requirethepersonwhoiserectingsuch
gbuilding r g h , r s d h g rorexecutingsuchwork,orhaserectedsuchbuildingor
d hexecutedsuchwork,orwhoistheownerforthetimebeingofsuch
g r , n n s m e e f e f hbuildingorwork,withinsevendaysfromthedateofserviceofsuch

,y a t n g d y m r y n t y,byastatementinwritingsubscribedbyhimorbyanagentduly
y m n t f d d o e ,authorisedbyhiminthatbehalfandaddressedtotheCommissioner,to

w e y h g r k l t eshowsufficientcausewhysuchbuildingorworkshallnotberemoved.
d r d ; ralteredorpulleddown;or
) l e e d n n h y d t h e d(b)shallrequirethesaidpersononsuchdayandatsuchtimeand

e s l e d n h e o d , r y nplaceasshallbespecifiedinsuchnoticetoattendpersonally,orbyan
t y d y m n t , d w t eagentdulyauthorisedbyhiminthatbehalf,andshowsufficientcause
y h g r k l t e , d r dwhysuchbuildingorworkshallnotberemoved,alteredorpulled

d

o w t ' n s n l nExplanation.-"Toshowsufficientcause'inthissub-sectionshallmean
o e t e ktoprovethattheworkd n e d e s d t nmentionedinthesaidnoticeiscarriedoutin
e h e s f n 7 r 2 d n 7 f eaccordancewiththeprovisionsofSection337or342andSection347ofthe
.Act.
) f h n l l o w t , o e n(2)Ifsuchpersonshallfailtoshowsufficientcause,tothesatisfaction

d r d , e r y , r r l nalteredorpulleddown,theCommissionermayremove,alterorpulldown
e dthebuildingorworkandtheexpensesthereofshallbepaidbythesaid
. n e f l r g n f e g r e k yperson.Incaseofremovalorpullingdownofthebuildingortheworkby
, e s f h g r k r htheCommissioner,thedebrisofsuchbuildingorworktogetherwithone

g , f , t e t f e , g o h fbuildingmaterial,ifany,atthesightoftheconstruction,belongingtosuchf
, l e d d d f n e d r d rperson,shallbeseizedanddisposedofintheprescribedmannerandafter
g m e s f h e r , e e ddeductingfromthereceiptsofsuchsaleordisposal,theexpenditureincurred
r l d e f h s d , e s f e tforremovalandsaleofsuchdebrisandmaterial,thesurplusofthereceipt
l e d y e , o e n .shallbereturnedbytheCommissioner,tothepersonconcerned.
) o , l y e g f y c e g(3)Nocourt,shallstaytheproceedingofanypublicnoticeincluding

e r , n r l m y d r ynoticeforeviction,demolitionorremovalfromanylandorproperty
g lbelongingtotheStateGovernmentortheCorporationoranyotherlocal
y lauthorityoranylandwhichisrequiredforanypublicprojectorcivil
, t t g e r ae y famenities,withoutfirstgivingtheCommissionerareasonableopportunityof

n e "representinginthematter."
. n t f e e l , d r l t32.Insupportoftheabovelegalsubmission,learnedSeniorCounselfirst
n e t f , . d 3 n t n .reliedonthejudgmentofBharucha,J.dated10-8-1983inWritPetitionNo.h

6 :1286of1990oftheBombayHighCourtwhereinthelearnedJudgeheld:
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n"Section 1 s e l , f e351obligestheMunicipalCommissioner,ifthe
constructionofanybuildingortheexecutionofanyworkiscommenced
y o e s f e , o e e g e ncontrarytotheprovisionsoftheAct,togivenoticerequiringtheperson
g r g e k o w e y t d t e dconstructingordoingtheworktoshowcausewhyitshouldnotbepulled
. e d d n s t s . f t e s tdown.Thewordusedinthiscontextis'shall'.Ifsufficientcauseisnot

e r ' , r r l n eshown,theCommissioner'may'remove,alterorpulldownthebuilding
r . t s t o e s n r r t oorwork.ItislefttotheCommissioner'sdiscretionwhetherornotto
h e d n f t e s t .demolishtheunauthorisedconstructionifsufficientcauseisnotshown.
e t t e e e f t n y e e fThecourtcannotimpedetheexerciseofthatdiscretionbytheissuanceof
ay "amandatoryorder."
33.TheabovejudgmentwasfollowedinAbdulRehmanSiddiquev.
a m n ? n ad e eAhmedMiaGulamMohuddinAhmedji?whereinalearnedSingleJudgeof

e )theBombayHighCourtheldthus:(MahL.Jpp.1047-48,paras9,10&10-A)
. t"9....SuchdiscretionoftheCommissionerorsuchauthoritycannot

e d y e t r n t t e r r hbesubstitutedbythecourtnorcancourtdirecttheCommissionerorsuch
y o e n n a r . f e n yauthoritytoexercisediscretioninaparticularmanner.Ifthediscretionby
e dtheCommissionerorsuchauthorityappearstohavenotbeenexercised
n e h w n t n y l n e rinaccordancewithlawthencourtcanonlycallupontheCommissioner
orsuchauthoritytoconsiderthematterafreshinaccordancewithlaw.
. I m d n y w y e t f s t n10.IamfortifiedinmyviewbythejudgmentofthisCourtin

i i . l . r r .BilkishbhaiMoizbhaiVasiv.MunicipalCorpn.forGreaterBombay3.In
d t e e . a s e n )thesaidjudgmentHon'bleJusticeS.P.Bharucha(ashethenwas)has

d econsideredtheprovisionsofSection351oftheBMCActvis-à-visthe
f e r r e y d h robligationoftheCommissionerortheauthoritydelegatedsuchpowerto

h e d . , . d —demolishtheunauthorisedconstruction.Bharucha,J.heldthus—
n 1 s e l , f e'Section351obligestheMunicipalCommissioner,ifthe

n f y g r e n f y k sconstructionofanybuildingortheexecutionofanyworkis
d y o e s f e , o e ecommencedcontrarytotheprovisionsoftheAct,togivenotice
g e n g r g e k o w erequiringthepersonconstructingordoingtheworktoshowcause
y t d t e d . e d d n s t swhyitshouldnotbepulleddown.Thewordusedinthiscontextis
'shall'.Ifsufficientcauseisnotshown,theCommissioner'may'
, r r l n e g r . t s t o eremove,alterorpulldownthebuildingorwork.Itislefttothe
s eCommissioner'sdiscretionwhetherornottodemolishthe
d n f t e s t . e tunauthorisedconstructionifsufficientcauseisnotshown.Thecourt

e e e f t n y e e f acannotimpedetheexerciseofthatdiscretionbytheissuanceofa
mandatoryorder'

, , e n n d e r10-A.Apparently,therefore,thedirectiongivenandtheorderpassed
e y l t d d n e t l gbytheCityCivilCourtandimpugnedinthepresentappealmakingthe

e f n e n s f s ) d ) s enoticeofmotionabsoluteintermsofprayers(b)and(d)impedesthe
f n f e r r e yexerciseofdiscretionoftheCommissionerortheauthoritydelegated

suchpower.ThemandateissuedtoDefendant1inissuingnoticein
t f e s o s 2 o 1 s y t nrespectofthestructurestoDefendants2to31isclearlyimpedimentin

2 ) 2h J 22(1996)2MahLJ1042
3P . 6 f 0 d n 3 m )3WPNo.1286of1980decidedon10-8-1983(BomHC)
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e e f e y r f e r r r ttheexerciseofthediscretionarypoweroftheCommissionerorforthat
r e y d h . h y r dmattertheauthoritydelegatedsuchpower.Suchmandatoryorderand
t o g l f e t e t s t o e d r e athattoopendingtrialofthesuitwhereitisyettobetriedwhetherthea
d n s d r t t e d o e "allegedconstructionisunauthorisedornotcannotbesaidtobejustified."
n d r i . l . f t s t34.InSyedMuzaffarAliv.MunicipalCorpn.ofDelhitthisCourtin
4d 5d s : C .paras4and5heldasunder:(SCCpp.427-28)
. e"4.However,itistobepointedoutthatthemeredeparturefromthe

d n r g p a n t n s tauthorisedplanorputtingupaconstructionwithoutsanctiondoesnot
o o d t e y d y y nipsofactoandwithoutmorenecessarilyandinevitablyjustifydemolition
f e . e e s d s f h dofthestructure.Therearecasesandcasesofsuchunauthorised

e e e o d e y t .constructions.Someareamenabletocompoundingandsomemaynotbe.
e y e s f e d s s f e gTheremaybecasesofgraveandseriousbreachesofthelicensing
s r g s t y l r e e p fprovisionsorbuildingregulationsthatmaycallfortheextremestepof
.demolition.
. e e s r e s o r t e e5.Thesearemattersfortheauthoritiestoconsiderattheappropriate

e g d o e f e . t s n o etimehavingregardtonatureofthetransgressions.Itisopentothe
s o e e s r h f s y e e opetitionerstomovetheauthoritiesforsuchreliefasmaybeavailableto
m t . e s , f o , e a n g ethematlaw.Thepetitionersmay,ifsoadvised,fileaplanindicatingthe
e d t f e d s d t d knatureandextentoftheunauthorisedconstructionscarriedoutandseek
, f h n s . e l f eregularisation,ifsuchregularisationispermissible.Thedismissalofthe
s lpetitionswill t d n e y f e s g dnotstandinthewayoftheauthoritiesexaminingand d
g h f s e s y e d o r . egrantingsuchreliefasthepetitionersmaybeentitledtounderlaw.The
s y e e s n s f n e k rpetitionersmaymovetheauthoritiesinthisbehalfwithinoneweekfor
h g r n d o r y f nsuchcompoundingorregularisationandalsoforstayofdemolition
g n f r . g e d f e kpendingconsiderationoftheirprayer.Duringtheperiodofoneweek
, , o n l efromtoday,however,nodemolitionshallbemade."

35.InU.P.SRTCv.Mohd.IsmailSthisCourtinparas11and12atSCCe
. 4 d s :p.244observedasunder:

"Il.TheviewtakenbytheHighCourtappearstobefallacious.The
n d y n ) s o d t n ediscretionconferredbyRegulation17(3)confersnovestedrightonthe
d n o t n e b n e . e lretrenchedworkmentogetanalternativejobintheCorporation.Likeall

y n n e e , n ) +otherstatutorydiscretionintheadministrativelaw,Regulation17(3)+
s o l t n r f a n n t f m ecreatesnolegalrightinfavourofapersoninrespectofwhomthe
n s d o e d — r n a t o e sdiscretionisrequiredtobeexercised—otherthanarighttohavehis
e y d r n e b y e .casehonestlyconsideredforanalternativejobbytheCorporation.
. e h t s y n r n g e n12.TheHighCourtwasequallyinerrorindirectingtheCorporation

o r e b o s o e d o e y ttoofferalternativejobtodriverswhoarefoundtobemedicallyunfit
e g h r . e t t e e gbeforedispensingwiththeirservices.Thecourtcannotdictatetheg

f e y y t t o e e n edecisionofthestatutoryauthoritythatoughttobemadeintheexercise
f n n a n . e t t t e yofdiscretioninagivencase.Thecourtcannotdirectthestatutory
y o e e n n a r r t yauthoritytoexercisethediscretioninaparticularmannernotexpressly
d y . e t d y d e y yrequiredbylaw.Thecourtcouldonlycommandthestatutoryauthority
y nbyawritofmandamustoperformitsdutybyexercisingthediscretion

h
45 p ) C 641995Supp(4)SCC426
5 ) 3C 9 :1 C ) 3 : ) 7 C 45(1991)3SCC239:1991SCC(L&S)893:(1991)17ATC234
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g o . r e b s o e d r t s aaccordingtolaw.Whetheralternativejobistobeofferedornotisa
a r t o e n f e t y f e nmatterlefttothediscretionofthecompetentauthorityoftheCorporation

d e n s o e e n n l .andtheCorporationhastoexercisethediscretioninindividualcases.
e t t d e n o e n n aThecourtcannotcommandtheCorporationtoexercisediscretionina
r r d n r f a r . t d eparticularmannerandinfavourofaparticularperson.Thatwouldbe
d e n f e "beyondthejurisdictionofthecourt."
36.MrMukulRohatgimadeelaboratesubmissionswhichwerelater

b d y r t , r . e d r n obsupportedbyMrRanjitKumar,SeniorCounsel.Heinvitedourattentionto
e t n f f t . r i d tthecounter-affidavitonbehalfofRespondent1.MrRohatgisubmittedthat

A s c n g t e s f e rSection354-AiscategoricinspellingoutthepowersoftheCommissionerin
t nrespectofworksunlawfullycarriedon,andintheinstantcasethereisan
l d e n n e t f e t ,unlawfulanddeliberatemisrepresentationonthepartoftheappellantand,
, etherefore,thecivilappealisoughttobedismissedonthisveryground.He
r d t e t d e n g efurthersubmittedthattheappellantcontinuedtheconstructionduringthe
y f e n n e h t d s g o tpendencyofthepetitionintheHighCourtandiscontinuingtoconstruct
e e s f s t d s d e e h a r odespitetheordersofthisCourtandhascoveredthesitewithacoverto
t .preventaccess.

r i d t e l s e y37.MrRohatgisubmittedthatdespiteseveralcomplaintsmadebythe
t , l n f r y d g ofirstrespondent,MunicipalCorporationofGreaterBombaydidnothingto

d h e l e d t e l r d tdemolishtheillegalstructureandthattheMunicipalCommissionerdidnot
e e r d n m r e t o h e lexercisethepowervestedinhimundertheActtodemolishtheillegal
. rstructure.ItisfurthersubmittedthattheMunicipalCommissionerwasunder
ay d n o r r t l e o e d s eadutyandobligationtoorderordirectillegalstructuretoberemovedasthe
e s r e l d t e r t o e dsamewasperseillegalandthattheCommissioneroughttohaveordered

e
n ndemolitionastheMunicipalCorporationhadissuedanoticeunderSection
A f e t d n e f e , e t d d h354-AoftheActandinspiteofthesame,therespondenthadcontinuedwith
l . d r l r d ttheillegalconstruction.LearnedSeniorCounselfurthersubmittedthatowing

o e n n e t f e l n n g etotheinactiononthepartoftheMunicipalCorporationindemolishingthe
l , e t d o r n t o e e yillegalstructure,therespondenthadnootheroptionbuttomovetheBombay
h t y g t n . 1 f . e o w rHighCourtbyfilingWritPetitionNo.2841of2005.Healsodrewour
n o e r d y e h t h y d t eattentiontotheorderpassedbytheHighCourtwhichclearlystatedthatthe

f orderoftheHighCourtdated21-12-2005willnotpreventtheCorporation
m g y n n e h e w f e n s dfromtakinganyactioninaccordancewiththelawiftheconstructionisfound
o e . r e r f e h , e l r e ttobeunauthorised.AftertheorderoftheHighCourt,thecounselforthefirst
t erespondentsentseveralletterscallinguponBMCtotakeactionagainstthe
d n d e e s C d o e yunauthorisedconstructionanddespitetheselettersBMCfailedtotakeany
n n e r d y e h t e d ractioninthematterandultimatelytheHighCourtvideimpugnedorder

g d e l n o h e d l . tdirectedtheMunicipalCorporationtodemolishthesaidillegalstructure.It
s d t e t n s d r n f e lwassubmittedthatthewritpetitionwasfiledforinactionoftheMunicipal
n d e t n s d o e t e yCorporationandthewritpetitionwasdirectedtoensurethattheauthority
d nperformedthedutycastuponitunderthestatuteandthattheHighCourton
g t e r d t n y n n t f econsideringthattheCommissionerhadnottakenanyactioninrespectofthe
d l e d e n f e . , t ssaidillegalstructuredirectedthedemolitionofthesame.Thus,itwas

h d t e r d y e h t s a e rsubmittedthattheorderpassedbytheHighCourtwasacorrectiveorder
d t g e w d f e r d o e saimedatenforcingthelawandiftheCommissionerdeclinedtousehis
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s r e e , e h t s y t o e epowersorenforcethelaw,theHighCourtwasfullycompetenttoenforcethe
sameandthatthewritoftheHighCourtrunssuperiortothestatutorypowers
e . g s , d r loftheCorporation.Concludinghisargument,learnedSeniorCounsela

d t g e l n d d s f e CsubmittedthatconsideringthematerialonrecordandprovisionsoftheBMC
, s t d d t e h t s t n g eAct,thisCourtwouldholdthattheHighCourtwasrightinorderingthe
l r o h e e d t n eMunicipalCommissionertodemolishthestructureandthatwhenthe
e d o m r s r d n g r ,executivefailedtoperformtheirdutiesorerredinperformingtheirduties,
e h t g r e y s d r stheHighCourtactingundertheextraordinarypowersvestedunderArticles
6 d 7 f e n f a s e y r o t e b226and227oftheConstitutionofIndiahasthenecessarypowertodirecttheb
e o e e w s d n n e s d r o rexecutivetoenforcethelawaslaiddowninthestatutesandpowertoorder
n f l s s e r s d o o .demolitionofillegalstructuresastheCommissionerhasfailedtodoso.
. r i o d r n o e e d y e38.MrRohatgialsoinvitedourattentiontothenoticeissuedbythe

l n o e s r n 8 f e C tMunicipalCorporationtotheappellantsunderSection68oftheBMCAct
g e t o p e n f e k h d gdirectingtheappellanttostoptheexecutionoftheworkforthwithandfailing
o e , e r l r n A d ntoproducepermission,theCommissionershallunderSection354-Aandin
e f s d s d n m s d texerciseofpowersandfunctionsconferreduponhimasaforesaidwithout
y r e e e d g r k o e d r danyfurthernoticecausethesaidbuildingorworktoberemovedorpulled
n t e s k d . s e s d n . rdownattheowner'sriskandcost.Thisnoticewasissuedon8-6-2005.Our
n s o n o e s d y e y fattentionwasalsodrawntotheproceedingsissuedbytheDeputyChief
r d 6 g n f e n a t gEngineerdated4-3-2006regardingregularisationoftempleonaplotbearing
numberCTSNos.206,206(1-9)ofVillageKurla.Theappellantwasd

t e n d y m s t n e hinformedthattheplansubmittedbythemisnotinconsonancewiththe
t l , 1 d y e t d eDevelopmentControlRegulations,1991andtheyhavenotsubmittedthe
C ,NOCfromtheCommissionerofPolice;beingaplaceofpublicworship,
r l f f e s . r o s t stheirproposalofregularisationoftemplewasrefused.Similartothiseffectis
e o s d y i a d 5thetwolettersissuedbyBrihanmumbaiMahanagarpalikadated13-10-2005
and12-7-2006refusingtheproposal oftheappellantrelatingtothee
n f e n e t n .constructionoftempleontheplotinquestion.
. n t f s , d r l d n a 539.Insupportofhiscontention,learnedSeniorCounselreliedonpara15

f e n f s t n e i ) . . .ofthedecisionofthisCourtinState(DelhiAdmn.)v.I.K.Nangia®.
. e e n s d r e n t e d y40.Theabovedecisionwascitedforthepropositionthatthewordmay

y s l dnormallyimplieswhatisoptionalbutforthereasonstated,itshouldinthe
n h t s e d n t d t e s ncontextinwhichitappearshereshouldmeanmustandthatthereisanf

t f n d t s r s d h a . t s hlementofcompulsionandthatitspoweriscoupledwithaduty.Itdealswith
e e f c y d t t s n e m f dheperformanceofpublicdutyandthatitcomeswithinthedictumofLord

n s . d p f . e m s : lCairnsinJuliusv.LordBishopofOxford.Thedictumreadsthus:(AllER
. 7 )p.471)

e y e g n e e f e g d o"[Theremaybesomethinginthenatureofthethingempoweredto
e , g n e t r h t s o e , g n gbedone,somethingintheobjectforwhichitistobedone,somethinging
e s r h t s o e , g n e e f etheconditionsunderwhichitistobedone,somethinginthetitleofthe
n r s r e t e r s o e , hpersonorpersonsforwhosebenefitthepoweristobeexercised,which
e e r h a , d e t e y f e nmaycouplethepowerwithaduty,andmakeitthedutyofthepersonin

m e r s d o e t r n d n owhomthepowerisreposedtoexercisethatpowerwhencalleduponto

h
6) 1 C 8 : 0 C ) 06(1980)1SCC258:1980SCC(Cri)220
7 ) 5C 4 : ) l R p 3 )7(1880)5AC214:(1874-80)AllERRep43(HL)
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n l n n f , h . t . ,41.InMaxwellonInterpretationofStatutes,11thEdn.atp.231,the
a s d :aprincipleisstatedthus:

s h e s o o s r e t f s"Statuteswhichauthorisepersonstodoactsforthebenefitofothers
, s t s s , r e c d r e t for,asitissometimessaid,forthepublicgoodortheadvancementof
justice,haveoftengivenrisetocontroversywhenconferringthe
y n s y g d t . n g tauthorityintermssimplyenablingandnotmandatory.Inenactingthat
they"may'or'shall,iftheythinkfit',or,'shallhavepower',orthat'it

b l e ' r m o o h , a e s o e eshallbelawful'forthemtodosuchacts,astatuteappearstousethe
e f e , t t s n o n d s o elanguageofmerepermission,butithasbeensooftendecidedastohave

n m t n h s h s y e —obecomeanaxiomthatinsuchcasessuchexpressionsmayhave—tosay
e t — ay , d o d m o e d ytheleast—acompulsoryforce,andsowouldseemtobemodifiedby
judicialexposition." (emphasissupplied)
42.LearnedSeniorCounselnextcitedM.C.Mehtav.UnionofIndia®:

C . 3 & , s 3 &c(SCCpp.422-23&427,paras53&68)
. , e t o e k f . e s"53.Now,wereverttothetaskofimplementation.Despiteits

, s t t n a e r n e sdifficulty,thisCourtcannotremainamutespectatorwhentheviolations
o t e t d y g f . ealsoaffecttheenvironmentandhealthylivingoflaw-abiders.The
y f e m , o a t , s e g f eenormityoftheproblemwhich,toagreatextent,isthedoingofthe
s , s t n t a g dauthoritiesthemselves,doesnotmeanthatabeginningshould

d e o t s . f e e r t e d t emadetosetthingsright.Iftheentiremisusercannotbestoppedatone
t f e e f s e , n t s o e d npointoftimebecauseofitsextensivenature,thenithastobestoppedin
a laphasedmanner,beginningwithmajorviolators.Therehastobeawill
o o . e e e d n f e s e n e ttodoit.Wehavehereinbeforenotedinbrieftheordersmadeinthelast
o y s t t s t e e s d o t n esomanyyearsbutitseemsthatthesamehashadnoeffectonthe
. rauthorities.Thethingscannotbepermittedtogooninthismannere . n e , s s e , r s e dforever.Ononehand,variouslawsareenacted,masterplansareprepared
t , n s e n e s o o ebyexpertplanners,provisionismadeintheplansalsototacklethe

f

g

h

f rofeveryone,withouthavinganyrespectandregardforlawandother
. e e d e e s f e f e scitizens.Wehavenoticedabovethecomplaintsofsomeoftheresidents
inrespectofsuchillegalities.ForthelastnumberofyearseventheHigh
t s n g r h n e s e n eCourthasbeenexpressingsimilaranguishintheordersmadeinlarge
r f . e y y e e f e .numberofcases.Wemaybrieflynoticesomeofthoseorders.

* * *

. e f w s e e f . t s o e .68.Ruleoflawistheessenceofdemocracy.Ithastobepreserved.
s e o e . n e e n , e n dLawshavetobeenforced.Inthecaseinhand,theimplementationand
t f w o p t e t e d r o senforcementoflawtostopblatantmisusecannotbedelayedfurthersoas
o t e d d y y . e s dtoawaittheso-calledproposedsurveybyMCD.Thesuggestionswould
y yonlyresultinfurtherpostponementofactionagainstillegalities.Itmay
e d t D s d e t f s nbenotedthatMCDhasfiledzonewise/wardwiseabstractofviolationsin
s f n s n r . g o ,termsofcommercialisationasinNovember2005.AccordingtoMCD,
e r n s n d n t f e s ethemajorviolationhasbeendeterminedinrespectofthoseroadswhere

8 ) 3C 9 : ) 2e 48(2006)3SCC399:(2006)2Scale364
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n f e s s e n . g o , ecommercialisationofthebuildingsismorethan50%.Accordingtoit,the
r s n 2 s e d n 9 . s n hmajorviolationsin12zonesarespreadon229roads.Roadsonwhich
therearemajorviolationsare,thus,known.Inrespectofthese,thereisa
o d r y y r l . g t e e ononeedforanysurveyorindividualnotice.Beginningmustbemadeto
p r n n s f h f 0 t r . e s f estopmisuseronmainroadsofwidthof80ftormore.Thenamesofthese
s n e d n s d e y ,roadscanbepublishedinnewspapersandadequatepublicitygiven,

s e e o g e r f e ygrantingviolatorssometimetobringtheuserofthepropertyin
y h e e , , r l e f econformitywiththepermissibleuser,namely,forresidentialuseifthe
s e n d r n f a l . n bplanshavebeensanctionedforconstructionofaresidentialhouse.Inb
e r s o o , , n h r d m hcaseowner/userfailstodoso,how,inwhichmannerandfromwhich

e m f n t f s r o e d n otheformofanaffidavitofitsCommissionertobefiledwithintwo
. n n f s , e l e r sweeks.Onconsiderationofthisaffidavit,wewillissuefurtherdirections
g n f a g , f . e eincludingconstitutionofamonitoringcommittee,ifnecessary.Theissue
ofaccountabilityofofficersandalsotheexactmannerofapplicabilityof
r ppolluterpaysprincipletoownersandofficerswouldbefurthertakenup
r r s d t t n n . l l . 8 faftermisuserisstoppedatleastonmainroads.CivilAppealNo.608of
3 r2003abovereferredrelatestoRingRoad,LajpatNagarII.Theother
s e o s e n k , n k ,casesrelatetoareaslikeGreenParkExtension,GreenParkMain,
r , w s , e , t lGreaterKailash,NewFriendsColony,DefenceColony,WestPatel
, . e s e . e s e gNagar,etc.Theseareasareillustrative.Theactivitiesincludebig
furnishingstores,galleries,saleofdiamondandgoldjewellery,saleof
r , "carparts,etc."
. d r l t d . s ) . . y43.LearnedSeniorCounselnextcitedM.I.Builders(P)Ltd.v.Radhey

ShyamSahu°,SCCpara73whichreadsthus:(SCCp.529)
. e h t s d g f e e t"73.TheHighCourthasdirecteddismantlingofthewholeproject

d r n f e k o s l . s t nandforrestorationoftheparktoitsoriginalcondition.ThisCourtin
s s s d t o n d e n onumerousdecisionshasheldthatnoconsiderationshouldbeshownto
e r r y r n e n s . sthebuilderoranyotherpersonwhereconstructionisunauthorised.This
a s wdictaisnow t g e e f . s s d y ealmostborderingtheruleoflaw.Stresswaslaidbythe
t lappellantandtheprospectiveallotteesoftheshopstoexercisejudicial

n g e . h n t ediscretioninmouldingtherelief.Suchdiscretioncannotbeexercised
+whichencouragesillegalityorperpetuatesanillegality.Unauthorised+

, f t s l d t e , s o econstruction,ifitisillegalandcannotbecompounded,hastobe
. e s o y . l n t e d ydemolished.Thereisnowayout.Judicialdiscretioncannotbeguidedby
. eexpediency.Courtsarenotfreefromstatutoryfetters.Justiceistobe
d n e h . s e t d o erenderedinaccordancewithlaw.Judgesarenotentitledtoexercise

g e s f l n d s sdiscretionwearingtherobesofjudicialdiscretionandpassordersbased
n r l s d r .solelyontheirpersonalpredilectionsandpeculiardispositions.Judicial

n r t s d o e d s o e ndiscretionwhereveritisrequiredtobeexercisedhastobeinaccordance
withlawandsetlegalprinciples.Aswillbeseeninmouldingthereliefin
e t e d g e f e s t r g othepresentcaseandallowingoneoftheblocksmeantforparkingto
d e e n d y e y s f e a ostandwehavebeenguidedbytheobligatorydutiesoftheMahapalikato

d n "constructandmaintainparkinglots."
h

9 ) 6C 49(1999)6SCC464
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. r v , d l r e n d r44.MrPallavShishodia,learnedcounselfortheCorporationinvitedour
a n o e t d n e t n d d tattentiontothecounter-affidavitfiledinthewritpetitionandsubmittedthat
e t s d l d s f t h t dtheappellanthasraisedseveraldisputedquestionsoffactwhichcannotand
t t o e e o y s t d n t d , e PoughtnottobegoneintobythisCourtandonthatgroundalone,theSILP
s o e . t e o e d , edeservestobedismissed.Withoutprejudicetotheaforesaidcontention,he
d t e s h r t d r l rsubmittedthattheownersthroughtheirarchitectsubmittedtheirproposalfor
e l f e d e x g h e rtheapprovaloftheproposedtemplecomplexalongwithnoticeunder

b s 9 f e P i d e r n 7 f e CSections44/99oftheMTPActiandnoticeunderSection337oftheBMC
. s 2d 3e n d 9 d n y o eAct.Respondents2and3videapplicationdated8-4-1999andinreplytothe
e e E e s r d d t e d l l e dsametheAEvidehisletterhadsaidthatthesaidproposalwillbeprocessed

n e h n s d n e d .furtherincompliancewithcertaindocumentsmentionedinthesaidletter.It
s d t e f e s d s o e dissubmittedthatoneoftheconditionsrequireddocumentstobesubmitted
gregardingaccessroadsofadequatewidthtotheproperty.Itisfurther

C d t e t s w e n n e r dsubmittedthattheTrusthasnowmadeanapplicationvideletterdated
5 h a w t o e e r ) S r9-12-2005throughanewarchitecttotheExecutiveEngineer(BP)ESfor
g e n f e e g h l sregularisingtheconstructionofthetemplealongwithseveraldocuments
h nsuchascopyofdeedoftrust,copyoftheorderandconsenttermsfiledin
t . 8 f . t s r d t e d n eSuitNo.1478of2005.Itisfurthersubmittedthatthesaidapplicationmade
o e r ) s g d e e l e d stoExecutiveEngineer(BP)ispendingandthesameshallbeconsideredas

d e s f e C s d r s f . npertheprovisionsoftheDCRegulationsandotherprovisionsoflaw.Inthe
e t t s 2 3d smeanwhileonreceiptofcomplaintRespondents2and3visitedthepremises
t n e d d t n s n s t e tatJaintempleanddetectedthatconstructionwasinprogressatsitewithout
n m e s d e k e r npermissionfromtherespondentsandhencestop-worknoticeunderSection
A f e C t d 5 s d o e . y e d354-AoftheBMCActdated8-6-2005wasissuedtothetrustees.Bythesaid
, e e snotice,theaddresseewas d n o p e n f ecalledupontostoptheerectionofthe

e n f e d , t , n f C s nbuilding/executionofthesaidwork,thatis,constructionofRCCcolumnson
r e t n m e . e y s o drearsidewithoutpermissionfromtherespondents.Thepartywasalsocalled
n nupontoproducepermission/approval,ifanybythecompetentauthorityin

f e d k n 4 s m e t f e drespectofthesaidworkwithin24hoursfromthereceiptofthesaidnotice.
r n 5 e e s n d y e s f eThereafteron5-12-2005thesitewasagaininspectedbytheofficersofthe
s erespondentswhenitwasnoticedthatatemplewasconstructedwithmarble

f d glocatedinfrontoftheexistingplotandashedontherearsideadmeasuring
5 s x 0 s s o d s e e y14.5metresx3.10metreswasalsoconstructedascompositestructureby

I n h e n d C g nusingMSIsectionwithanglesectionandACsheet-roofingwithinthe
s f e , e n g 5 s x 5 s gpremisesoftheshed,onecabinadmeasuring6.5metresx2.85metreshaving
e f 0 s s n d t e s o y t t d ntheoff2.0metresisseenandthatthereisnoactivityatpresentconductedin
e . s e d e e e 4 s f Cthecabin.Besidestheaforesaidstructurethereare4numbersofRCC

g s .columnsexistingonthesitewithinthetemplepremises.
t s r d t n t f , e45.Itwasfurthersubmittedthatonreceiptofcomplaint,therespondents

d d e e d d e r n A f e C thadvisitedthesiteandissuednoticeunderSection354-AoftheBMCAct
d dandatpresentthereisnofurtherconstructionwork.Itwasfurthersubmitted
thatthesaidstructurebeingashrineandastherebeingnofurtherwork

t t e e d e g g l n t f ecarriedoutatthesiteandtherebeingpendingproposalinrespectofthesaid

+ : a l d n g , 6 7 f .+Ed.:MaharashtraRegionalandTownPlanningAct,1966(37of1966).
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, o r n s d y e s g e dstructure,nofurtheractionwasinitiatedbytheauthoritiespendingthesaid
. t s o d t e n d y e ,proposal.Itisalsosubmittedthattheapplicationsubmittedbytheapplicant,

t 4 l e d y e s y n snamely,Respondent4shallbeconsideredbytheauthoritiesstrictlyonmeritsa
e h e s f . d l r eaccordancewiththeprovisionsoflaw.Learnedcounselforthe
n d . a . . ° h J aMunicipalCorporationcitedG.J.Kangav.S.S.Bashal°MahLJpara35

h s : h J . )whichreadsthus:(MahLJp.1590)
. r n"35.Whetheran r f n r n 1 s norderofdemolitionunderSection351isan

e tadministrativeorderoraquasi-judicialorder?Itcannotbedisputedthat
n s n s l . t s o s d bdemolitionresultsinseriouscivilconsequences.Itleadstolossandb

f y g s f . t s edestructionofpropertyentailinglossofmoney.Itrenderstheoccupiers
. t ,homeless.Itwould, , e e o m e rtherefore,befutiletotermtheorder

r d e s g o e r aadministrativeorderandtheprocessleadingtotheorderaquasi-judicial
. nfunction.IfIweretosay,'youbehanged',canitbesaidthatthisisan
e r dadministrativeorderand e rthetrialleadingtotheorderisajudicialor
l . t s e s n n e r f g cquasi-judicialprocess.Justasthereisdiscretioninthematterofpassingc
l s y e s n n e r f g sjudicialorderssimilarlythereisdiscretioninthematterofpassingorders
r n . A n r n 1 s a nunderSection351.AdecisionunderSection351requiresadecision
r e g e s d r . rwhethertheoffendingstructureisauthorisedorunauthorised.Whether
e e f t r y a t f t s , f d y tthewholeofitoronlyapartofitisunauthorised,ifunauthorisedwhyit
s disunauthorised,whetheritcanbetolerated r r t n eorwhetheritcanbe
. n y , e s a e a f n n e rregularised.Inmyview,thereliesalargeareaofdiscretioninthematter
f g s r n . n r r n 1 s oofpassingordersunderSection351.AnorderunderSection351leadsto
l , e s a e a f n n e r fcivilconsequences,thereisalargeareaofdiscretioninthematterof
g s r n , t s n s d t e lpassingordersunderSection351,itisonthisgroundthatthemunicipal

e d o w e s f larerequiredtofollowtheprinciplesofnatural
, ljustice.AnorderpassedunderSection351,therefore,isaquasi-judicial

r d t t e d n e . , h norderanditcannotbetermedanadministrativeorder.Hence,suchan e
r s r e r n o . d e e dorderisneitherrevisablenoropentoreview.Hadthelegislatureintended
o e e s t o , n r , t d etomaketheseorderssubjecttoappeal,revisionorreview,itwouldhave
soprovidedinspecificterms.Provisionsofappeal,revisionorreview
cannotbeinferredbyimplication.Theyhavetobeprovidedforin
c . e r f w s s d n n especificterms.Thepowerofreviewasisunderstoodincommonparlance
e e f a r y e y r o d e r distheexerciseofapowerbytheveryofficerwhopassedtheorderandf
t y s r . n r n y e e e rnotbyhissuperiorofficer.Anordercanonlybemadeappealableor
e y a r . , n e e f a crevisablebyasuperiorofficer.Hence,intheabsenceofaspecific
n n t , I d t e r r n 1 s rprovisioninthatbehalf,IholdthattheorderunderSection351isneither
e r "revisablenorreviewable."
. e o d l s n . e f l n46.HealsocitedMansukhlalVithaldasChauhanv.StateofGujaratlin

t f e n s o r e h t d e as grespectofthequestionastowhethertheHighCourtcouldissueamandamusg
f s e d r e r f n n e s softhisnatureandwhethertheorderofsanctioninthesecircumstancesis
: )valid:(SCCpp.632-33,paras22-23)

. s h s a y y r e 6 o22.MandamuswhichisadiscretionaryremedyunderArticle226o
e n s d o e . r . o eleConstitution1srequestedtobeissued.interalla.tocompe

h
0 ) 2h J 3 : ) 3m R 210(1992)2MahLJ1573:(1992)3BomCR582
1 ) 7C 2 :7 C ) 4 :7 C ) 011(1997)7SCC622:1997SCC(L&S)1784:1997SCC(Cri)1120
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I I N . H . N M D 9MUNISUVRAT-SWAMIJAINS.M.P.SANGHv.ARUNNATHURAMGAIKWAD609
, )(Lakshmanan,J.)

e f c s h y e , l rperformanceofpublicdutieswhichmaybeadministrative,ministerialor
y n . y y y e r y r .statutoryinnature.Statutorydutymaybeeitherdirectoryormandatory.
y , f y e d o e y n , eStatutoryduties,iftheyareintendedtobemandatoryincharacter,are
d y e e f e s ' r . t s s tindicatedbytheuseofthewords'shall'or'must'.Butthisisnot
e s ' d ' , , n d sconclusiveas'shall'and'must'have,sometimes,beeninterpretedas
. t s e f e e f , r t s'may'.Whatisdeterminativeofthenatureofduty,whetheritis
, hobligatory,mandatoryordirectory,istheschemeofthestatuteinwhich
e ' s n t . n f e ' s t t t y dthe'duty'hasbeensetout.Evenifthe'duty'isnotsetoutclearlyand

aspecificallyinthestatute,itmaybeimpliedascorrelativetoa'right'.
n e e f s , f e y n m23.Intheperformanceofthisduty,iftheauthorityinwhomthe

n s d r e , s t t y ddiscretionisvestedunderthestatute,doesnotactindependentlyand
s epassesanorderundertheinstructionsandordersofanotherauthority,the
t d e n e , h e r d e aCourtwouldinterveneinthematter,quashtheorderandissuea
s o t y o e s n "mandamustothatauthoritytoexerciseitsowndiscretion."
. r . , d r l g r e r47.MrU.U.Lalit,learnedSeniorCounselappearingfortheintervenor

, l b , d t e r s r(developer),IsmailYakubPayak,submittedthattheintervenorseeksneither
o t r e e d r d 6 d y etosupportnorchallengetheimpugnedorderdated23-3-2006passedbythe

d
e r s a t t n e r s e d e d ytheintervenorhasadirectinterestinthematterashewouldbeaffectedby
r f s .orderofthisCourt.
. t 1 s o d A . 5 f 6 r n o e48.Respondent1hasalsofiledIANo.5of2006forpermissiontoplace

l s n d h s e e r e dadditionaldocumentsonrecordsuchastheindentureorconveyanceentered
e
o d dintoandexecuted n 2 n n n ,on16-8-2002betweenBenjaminSebastianFernandes,
s m s d a , .ThomasMaximFernandesandSadhanaBuilders,etc.
. e e n r s d l n o e l49.Wehavegivenouranxiousandcarefulconsiderationtotherival

s e y e e l g r e .claimsmadebytherespectivecounselappearingfortheparties.
. e g r o r e l , t s y50.Beforeproceedingfurthertoconsidertherivalcontentions,itisvery

l d t o e e s f e e rusefulandpertinenttoreproducetheproceedingsoftheExecutiveEngineer
f g i(BuildingProposal)EasternSuburbsdated16-9-2005ofBrihanmumbai
a h s :Mahanagarpalikawhichreadsthus:

n n h e e , t s d t e t"Inconnectionwiththeabovesubject,itisnotedthattheJoint
, l n sCommissioner,MunicipalCorporationhas a r d 4viaorderdated6-8-2004
d t e g n e g e gorderedthatwhileissuingoccupationcertificateregardingthebuilding
a , e t r s d o n e l eSaibaPalace,thearrangementforaccessroadtoJaintemplewillbe
d n e h e l r f e "consideredinaccordancewiththefinalorderoftheCourt."
. e e r s d n 5 s e t51.Theaboveorderwasissuedon16-9-2005whereasthefirst

d e t n n r 5 n e y hrespondentfiledthewritpetitioninOctober2005intheBombayHighCourt.
n , i a d e l rOn20-1-2006,BrihanmumbaiMahanagarpalikarefusedtheproposalfor
n eregularisationoftemple.Stop-worknoticewasissuedon8-6-2005.Inthe

h
t ,counter-affidavitfiledbytheCorporationinWritPetitionNo.2841of2005,
e n s d t e e n k s n s ttheCorporationhasstatedthatsincetheconstructionworkwasinprogressat
e e t n m e n , a kthesitewithoutpermissionfromtheCorporationAuthorities,astop-work
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e r n A f e C t d 5 s d o enoticeunderSection354-AoftheBMCActdated8-6-2005wasissuedtothe
s f e e d y e d e e s e d ntrusteesofthetempleandbythesaidnoticetheaddresseeswerecalledupon
o p e n f e n f e d k n e atostoptheerectionofthebuilding/executionofthesaidworkinthea
n f C s n e r e n e e s tconstructionofRCCcolumnsontherearsideintheaboveaddresswithout
n m e . g o e t e kpermissionfromtheauthorities.Accordingtotheappellantthework

n e r 1 s e t n s d r 5commencedintheyear2001whereasthewritpetitionwasfiledafter5years.
n e l e n s d n , s52.Whenthespecialleavepetitionwasheardon4-7-2006,thisCourt

d e d o e n s o r e s f nissuednoticelimitedtothequestionastowhethertheprovisionsofSection
1 f e C t e t s n t o e n f e b351oftheBMCActwhereithasbeenlefttothediscretionoftheb
r o h r t o , e h t d t aCommissionertodemolishornottodemolish,theHighCourtcoulddirecta
s r . t 1 d a t g tmandamusfordemolition.Respondent1filedacounter-affidavitdealingnot
y h e d n t o o l h s r sonlywiththelimitedquestionbutalsotodealwithvariousothermatters
h e owhichhaveno g n e d . t 1 n ebearingonthesaidquestion.Respondent1inthe
t d s d .counter-affidavitmentionedvariousdisputedfacts.
. t s n t o e r e s f n 1 s n53.ItisseenthatnonoticeundertheprovisionsofSection351hasbeen

d nissuedbytheMunicipalCommissionerinthismatteragainsttheappellant.In
e ethespecialleavepetition,itisclearlymentionedbytheappellantthatthe
n d d a e o p e k r n A f eCorporationhadissuedanoticetostoptheworkunderSection354-Aofthe
C . o e s e o y e r n 1 f e .BMCAct.NoreferenceismadetoanynoticeunderSection351oftheAct.
t s y d t e t h s d n f f eItisspecificallymentionedthattheaffidavitwhichwasfiledonbehalfofthe
n d y d t r e e f k eCorporationhadcategoricallystatedthataftertheserviceofstop-worknotice d
r n A o k s d . t 1 s y eunderSection354-Anoworkwascarriedout.Respondent1isfullyaware
t e s f n A f e t s h k ethattheprovisionsofSection354-AoftheActdealswithstop-worknotice
s e s f n 1 f e t s h ewhereastheprovisionsofSection351oftheActdealswithshow-cause
e r f d . e e f enoticefordemolitionofunauthorisedstructure.Thegrievanceofthe
t n s n t t g ae r n 1 fappellanthereinhasbeenthatwithoutissuinganoticeunderSection351of

y ttheActandwithoutgivinganopportunitytotheappellantofbeingheardthee
e f e e d t e d o e d y e hstructureofthetemplecouldnotbeorderedtobedemolishedbytheHigh
. e r r n 1 f e , n r , s o eCourt.ThepowerunderSection351oftheAct,inouropinion,hastobe
d y y e l r d t s t o e lexercisedonlybytheMunicipalCommissioneranditislefttotheMunicipal
r r e s f n ) r o r r t oCommissionerundertheprovisionsofSection351(2)eithertoorderornotto
r e n f e d d . n , torderthedemolitionoftheallegedunauthorisedtemple.Infact,Respondent
1 f h d1byhimselfthroughhisadvocate'sletterdated16-4-2005(annexedtohisf
) d e l s o e n rcounter-affidavit)requestedthemunicipalauthoritiestotakeactionunder
n 1 f e . t e e f n f s l e ,Section351oftheAct.Atthetimeofadmissionofthisspecialleavepetition,
e n f n 1 f e t s d t y e d rtheprovisionofSection351oftheActwaspointedoutbythelearnedSenior
l o w t e l r d y n dCounseltoshowthattheMunicipalCommissionerhadonlybeenconferred
e r r e d s o h r t o hthepowerunderthesaidprovisionstodemolishornottodemolish
d e , , e h t t t o eunauthorisedstructureand,therefore,theHighCourtoughtnottohave
d as r n f e e e y r s dissuedamandamusfordemolitionofthetemplebeforeanyorderwaspassed
y e r n e n f . e s fbytheCommissioneronthequestionofdemolition.Theprovisionsof
n A e g o o h e n f . t sSection354-Ahavenothingtodowiththequestionofdemolition.Itis
y d d d t e e f g t t 1sspecificallyaverredandcontendedatthetimeofhearingthatRespondent1is
n danagentsetupbythedeveloperwhoisdevelopingtheadjoininglandand
o d g d twhoisinterestedindividingtherightofwayclaimedbytheappellanth
h e d g t g S . .throughthesaidadjoiningplotbearingCTSNo.206.
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. t s o d t t . 6 n h e e s d s a54.ItisalsodeniedthatPlotNo.206onwhichthetempleissituatedisa
a . h e s w g S . 6 d elandlockedplot.BoththeplotsnowbearingCTSNo.206andtheadjoining

g S . 5 d y e r e )plotbearingCTSNo.205developedbythebuilder(theintervenor)originally
e . . e e d t w g S . 5belongedtooneA.H.Wadia.BeforethesaidplotnowbearingCTSNo.205

s d , e d w g S . 6 s d y . awasleasedout,thelandnowbearingCTSNo.206wassoldbyA.H.Wadia
o e s o d d n a r f stooneFernandeswhohadconstructedthereonanumberofstructures
g a w s n n e y y n d n yincludingabungalowasshowninthecitysurveyplanrelieduponby

b t 1n e ' o s t n e e h . ebRespondent1inAnnexure'A'tohiswritpetitionbeforetheHighCourt.The
d n s t e e s w d t e e e esaidplanshowsthatthetempleisnowlocatedatthesamesitewhere
y e w f s y s . e doriginallythebungalowofFernandesfamilywasconstructed.Thesaid
w d e d d e t s d n h a r o sbungalowhadbecomeoldandhenceitwasrenovatedinsuchamannersoas
o t t o a .toconvertitintoatemple.
. s e s y d a t f y f y h55.ThustheFernandesfamilyhadarightofwayofnecessitythrough

e d w g S . 5 g e d g S . 6thelandnowbearingCTSNo.205adjoiningthelandbearingCTSNo.206
s n n e d . e d s s ' e d d f dasshownonthesaidplan.Thesaidaccesswas12'wideandconsistedofland
g S . 2 d t f S . . , e gbearingCTSNo.212andpartofCTSNo.205.However,whiledeveloping
g d g S . , e r y dtheadjoininglandbearingCTSNo.205,thedeveloperforciblyreducedthe

d s y g t ' e h f d r d r e dsaidaccessbydiggingabout7'widestretchoflandearlierusedforthesaid
s d h n e t f S . 2 h s o eaccessandencroachuponthepartofCTSNo.212whichbelongstothe
appellant.Thisrightofwayhasbeenclaimedbytheappellantsinthesuit
h y e d n e y y l t t i g twhichtheyhavefiledintheBombayCityCivilCourtatMumbaibeingSuit
. 5 f 5 h s w g e e y l . e dNo.5755of2005whichisnowpendingbeforetheCityCivilCourt.Thesaid
' y12'wideaccesswastheonlyaccessavailabletothesaidFernandesfamily
d e t t m e n d h s w d s .andtheappellantTrustfromthemainroadwhichisnownamedasA.H.
a g r g e y g S . . e dWadiaMargforapproachingthepropertybearingCTSNo.206.Thesaid
n g s ' dpositionisclearfromtheplansbearingAnnexures'PP-1'and'P-2'annexed
o e l e .tothespecialleavepetition.
. h t 1 s t e s n g n am n56.ThoughRespondent1claimsthathehasbeenresidinginaroomin

e l d n e e t e s , e s t d o ethechawllocatedonthetempleplotsincehisbirth,hehasnotreferredtothe
e f e d w n e e t d y e sexistenceofthesaidbungalowonthetempleplotownedbytheFernandes

n s t n d e e hfamilyinhiswritpetitionfiledbeforetheHighCourt.
g o e , e l r d57.Accordingtotheappellants,theMunicipalCommissionerandhis

e s e n e e t e n f esubordinateofficershavebeenmadeawarethattheconstructionofthe
e ltemplehasnotviolatedinanymannertheFSIRule.However,theproposal
d r g e n f e e s t d nsubmittedforregularisingtheconstructionofthetemplewasnotgrantedon
t eaccountofthemandatoryorderissuedbytheHighCourtasalsoonthe
d t 2 t s s t e r e e t m .groundthat12feetaccessisnotavailableforthetempleplotfromA.H.

. t s o d t n e t f e tWadiaMarg.Itisalsosubmittedthatintheeventoftheappellantsucceeding
e t d e e y y l , y d t e 2thesuitfiledbeforetheBombayCityCivilCourt,theywouldgetthe12
e s o e e t n h t t d t e e rwideaccesstothetempleplotinwhicheventitwouldnotbeimpossiblefor
e t o t r s . n r , n 1theappellanttogettheirproposalsapproved.Inouropinion,Section351
s e l r f e n f y g robligestheMunicipalCommissioneriftheconstructionofanybuildingor
e n f y k s d y o e s f e ttheexecutionofanyworkiscommencedcontrarytotheprovisionsoftheAct
o e e g e n g e k o w e y ttogivenoticerequiringthepersondoingtheworktoshowcausewhyit
d t e d . e d d n s t s . fshouldnotbepulleddown.Thewordusedinthiscontextisshall.If
t e s t n t s t o e s nsufficientcauseisnotshownitislefttotheCommissioner'sdiscretion
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r r t o h e d n , , ewhetherornottodemolishtheunauthorisedconstructionand,therefore,the
HighCourt,inouropinion,cannotimpedetheexerciseofthatdiscretionby
e e f a y . , , t e r o atheissuanceofamandatoryorder.We,therefore,directtheCommissionertoa
e e n s o r e d s n r r n rdecidethequestionastowhetherheshouldpassanorderfordemolitionor
.not.

s t n . f a . d '58.ThisCourtinCorpn.ofCalcuttav.MulchandAgarwalla'was
g n l n r n 3 f e aconsideringanidenticalquestionunderSection363oftheCalcutta

, . s t d t e d y n n 3 fMunicipalAct,1923.ThisCourtheldthatthewordmayinSection363ofthe
t s t n l d e e d r t n n bActdoesnotmeanshallandtheMagistratehadunderthatsectiondiscretionb
r e d s n r r n r . s t d twhetherheshouldpassanorderfordemolitionornot.ThisCourtheldthat
e s f e s w e d n s d stheordersofthecourtsbelowwerepassedonmistakesandmisdirections
, , d t e . t s t d t k t o eand,therefore,couldnotbesupported.ButthisCourtdidnotthinkthattobe
a t e r n r r e n f e g n w f nafitcaseforanorderforthedemolitionofthebuildinginviewofcertain
l , , h n , h s t ospecialcircumstances,namely,thoughSection363(2),whichdirectsthatno
applicationfordemolitionshallbeinstitutedafterthelapseof5yearsfromc
e e f e , d t n s y s e s d nthedateofthework,didnotintermsapplyastheproceedingshadbeen

5startedintime;itwasnearly5yearssincethebuildinghadbeencompleted
d e t f e c d t l r s .andtheinterestofthepublicdidnotcallforitsdemolition.
. s d t y s t n d r i . l59.AspointedoutbythisCourtinSyedMuzaffarAliv.Municipal

. t e d gCorpn.ofDelhitthatthemeredeparturefromtheauthorisedplanorputting
p f a n t n s t o o d t eupofaconstructionwithoutsanctiondoesnotipsofactoandwithoutmore d
y d y y n f e . e e snecessarilyandinevitablyjustifydemolitionofthestructure.Therearecases
d s f h d n d e e e oandcasesofsuchunauthorisedconstructionandsomeareamenableto
gcompoundingd e y t . g o d l r eandsomemaynotbe.Accordingtolearnedcounselforthe
t , e s e d e e t gfirstrespondent,theappellantshaveconstructedthetemplewithoutobtaining
y n . e s s h f e g sanysanctionwhatsoever.Thereisseriousbreachofthelicensingprovisions
r g s h y l r e p f . n r eorbuildingregulationswhichmaycallforextremestepofdemolition.Inoure
, e e s r e l r o r t eview,thesearemattersfortheMunicipalCommissionertoconsideratthe
e .appropriatetime.
. g o n l e t s d s d60.Takingintoconsiderationalltherelevantfactsandcircumstancesand

e g e , e e t r t e e t g ywhiledecidingthematter,wemakeitclearthatwearenotexpressingany
n n s f e l . e s e d o eopiniononmeritsoftherivalclaims.Theauthoritiesareentitledtoexamine
andgrantsuchreliefastheappellantsmaybeentitledtounderthelaw.Thef
t r s d o e e r y nrespondentCommissionerisdirectedtodecidethematterabsolutelyon
s r g y o e t t n n 3meritsafteraffordingopportunitytothefirstrespondenthereinwithin3
s omonthsfromthedateofthisjudgment.Duringthisperiod,however,no
n l e .demolitionshallbemade.
. e o e t r t e t l t t p y r61.Wealsomakeitclearthattheappellantshallnotputupanyfurther

r r e n yconstructionoraltertheconstructionalreadymade.
. e l l e s d h e e .62.Thecivilappealthereforestandsallowedwiththeabovedirection.

o .Nocosts.

h1 ) 2R 5 : R 6 C 0 : 6 i J 51(1955)2SCR995:AIR1956SC110:1956CriLJ285
45 p ) C 641995Supp(4)SCC426
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